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    hhee  EEmmppllooyyeeee  FFrreeee  CChhooiiccee  AAcctt  ccoouulldd  ddeennyy  wwoorrkkeerrss  ''''tthhee  ffrreeeeddoomm  ttoo  eexxpprreessss  tthheeiirr 

    wwiillll  iinn  pprriivvaattee,,  tthhee  rriigghhtt  ttoo  mmaakkee  aa  ddeecciissiioonn  wwiitthhoouutt  aannyyoonnee  ppeeeerriinngg  oovveerr  tthheeiirr  

sshhoouullddeerr,,  ffrreeee  ffrroomm  rreepprriissaall......  ..  TToo  ffaaiill  ttoo  eennssuurree  tthhee  rriigghhtt  ttoo  vvoottee  ffrreeee  ooff  iinnttiimmiiddaattiioonn  aanndd  

ccooeerrcciioonn  ffrroomm  aallll  ssiiddeess  wwoouulldd  bbee  aa  bbeettrraayyaall  ooff  wwhhaatt  wwee  hhaavvee  aallwwaayyss  cchhaammppiioonneedd..''''nn11    
  

--George Mcgovern, former Senator from South Dakota and the 1972 Democratic Presidential Candidate  

 

  

IInnttrroodduuccttiioonn    
 
President-elect Barack H. Obama's historic 
journey to the White House and the Democratic 
Party's increased control of Congress has 
revitalized the hopes and dreams of organized 
labor of reversing the slow decline of 
unionization in the United States. Since the 
1980s, unionization in the private-sector 
workforce has dropped by nearly 20%.n2 
Indeed, only 7.5% of today's private-sector 
workers are unionized.n3  
 
In its attempt to reverse the decline in 
membership, organized labor has made the 
enactment of the Employee Free Choice Act 
(''EFCA'') a top priority.n4 Unions generally 
agree that EFCA ''would make it easier to 
organize workers''n5 by allowing them to 
unionize ''as soon as a majority signs cards in 
favor of a union, a process known as 'card 
check.' ''n6 In other words, under EFCA, ''once a 
union gets a majority of ... workers to sign a 
card expressing a desire for a union, that union 
is automatically certified as the bargaining 
representative of, and empowered to negotiate 
on behalf of, all workers'' without giving those 
employees a chance to vote privately.n7 The 
legislation explicitly does so by prohibiting the 
National Labor Relations Board (the ''NLRB'' or 
the ''Board'') from holding an election where a 
majority of workers in a work unit has signed 
cards.n8  
 
Under current law, § 9(e) of the National Labor 
Relations Act (the ''NLRA'') empowers the NLRB 
to hold a secret-ballot union certification 
election when at least 30% of workers in an 

appropriate bargaining unit have signed union 
cards.n9 In fact, an employer has a right to 
insist upon a secret-ballot certification election 
even where a majority of workers in the unit 
sign recognition cards.n10  
 
The House passed EFCA overwhelmingly on 
March 1, 2007.n11 The Senate did not act on 
the bill last session because of an anticipated 
filibuster and likely veto by President George W. 
Bush.n12 Unions have contributed hundreds of 
millions of dollars to the campaigns of pro-EFCA 
supporters during the recent general election, 
including President-elect Obama's, which has 
helped many win seats in Congress.n13 Should 
the 2009 Congress approve EFCA and the 
President-elect signs the bill into law as he has 
promised, EFCA ''would represent one of the 
most significant revisions of federal labor law in 
60 years.''n14  
 
Proponents of the legislation claim that the 
current private voting process is infected with 
widespread employer coercion, which prevents 
workers from voting freely. The American 
Federation of Labor and Congress of Industrial 
Organizations (the ''AFL-CIO'') has stated that 
''[a]lthough U.S. and international laws are 
supposed to protect workers' freedom to 
belong to unions, employers routinely harass, 
intimidate, coerce and even fire workers 
struggling to gain a union so they can bargain 
for better lives.''n15 Unions premise their claim 
primarily on a 2000 report by Dr. Kate 
Bronfenbrenner, a professor at Cornell 
University, dated 2000 (the ''Bronfenbrenner 
Report'').n16  
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The business community has recognized the bill 
as a top item on labor's agenda for 2009 and is 
moving to block EFCA's passage.n17 EFCA's 
opponents assert that the current secret ballot 
process in use for over 70 years without prior 
complaint by unions is the best method of 
allowing workers the opportunity to express 
their position on unionization.n18 To its 
opponents, EFCA has raised serious concerns 
about workers' rights to vote privately and 
freely without fear or coercion. Under a card 
check regime, they argue that workers could be 
forced to declare their union position publicly 
and face retaliation from the prospective union, 
employers and/or coworkers.n19  
 
While the card check provision has attracted 
the most attention, the bill contains other 
troubling provisions. For instance, the bill 
requires employers and unions to begin 
bargaining within 10 days of union recognition 
upon the union's request.n20 Additionally, EFCA 
would mandate that the parties use the Federal 
Mediation and Conciliation Service (''FMCS'') to 
mediate any bargaining disputes remaining 90 
days after bargaining begins if one party 
requests such assistance.n21 Moreover, if the 
parties do not reach an agreement 30 days after 
mediation begins, EFCA requires that binding 
FMCS arbitration impose a two-year collective 
bargaining agreement upon the parties.n22  
 
Also, EFCA would virtually require the NLRB to 
provide priority processing for any charge of an 
employer unfair labor practice during organizing 
or first contract negotiations.n23 This likely 
would include ''garden variety'' claims such as 
allegations that an employer ''significantly 
interfered with'' an employee's right to unionize 
and the opportunity to invoke injunctive relief 
by the courts--which means the Board will 
address these claims before already existing 
charges.n24  
 
EFCA also would entitle victims of unfair labor 
practices to triple back pay awards.n25 The 
NLRB also would be permitted to seek 
injunctive relief where it deems it appropriate, 

and impose fines of up to $20,000 for each 
violation if deemed willful or repetitive.n26 
Presently, injunctive relief by the courts in the 
labor context only is available in rare instances, 
such as where there are ''secondary boycotts'' 
(attempts to prevent an employer from doing 
business because it transacts with a company 
whose workers are on strike) and ''recognitional 
picketing'' (picketing attempts to force an 
employer to recognize a specific union).n27  
 
Under EFCA, employers may be fined if they 
''make ... 'unilateral changes,' '' to the terms 
and conditions of employment prior to reaching 
a collective bargaining agreement with a union, 
or ''caution that unionization may cause them 
to shut down or move production 
elsewhere.''n28 Accordingly, ''[u]nion officials 
see the bill as a key to ... correcting a perceived 
weakening of workers' rights... .''n29  
 
The remainder of this article focuses on a 
critical aspect of EFCA--the changes to the 
secret ballot process and, in particular its 
effects on employee privacy and NLRB 
elections. Specifically, the next part provides 
legal background regarding the current secret-
ballot process by focusing on how the Supreme 
Court of the United States, the United States 
Courts of Appeals and the NLRB view the 
current process. The final part addresses labor's 
and managements claims about EFCA's impact 
on workers' decisions regarding unionization.  
 

LLeeggaall  BBaacckkggrroouunndd    
 
The Supreme Court of the United States has 
called the secret-ballot certification process the 
''preferred ... method'' for accurately de-
termining whether employees wish to recognize 
a union as their exclusive bargaining 
representative.n30 This view is widely accepted 
among the United States Courts of Appeals for 
the First, Third, Fourth, Fifth, Sixth, Seventh, 
Ninth, Tenth Circuits and District of Columbia 
Circuits.n31  
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In NLRB v. Gissel Packing Co., the Supreme 
Court explained that ''an employer is not 
obligated to accept a card check as proof''n32 
that its workers have chosen a union. The Court 
added that an employer ''is not required to 
justify his insistence on an election by making 
his own investigation of employee sentiment 
and showing affirmative reasons for 
doubting''n33 that his workers want to 
unionize. The reasoning is simple: the process 
not only protects employees from undue 
influence by unions and management alike but 
also provides an opportunity for each side to 
''campaign''--the term the NLRB uses for 
describing how each side informs the voters of 
the facts that they should consider. It is through 
this campaign process that employees have an 
opportunity to make an informed decision by 
hearing divergent views, gathering information 
that they believe is relevant and making their 
choice.n34 The NLRB has insisted that 
''laboratory conditions,''n35 which are essential 
for a fair vote, are present.  
 
Notably, some have acknowledged that unions 
can conduct card check certifications ''so 
quickly that companies do not have a chance to 
explain to workers why they should not join 
unions''n36 and leaving employees without the 
other side of the argument on the effects of 
unionization, before being approached to sign a 
card. In fact, if the card check provision became 
law, some have posited it ''could allow unions 
to organize all or a portion of a company's work 
force before'' the company even realized there 
was a campaign.n37 This is particularly 
problematic in that it would seem to undermine 
the long-held recognition of employers' First 
Amendment rights embodied in § 8(c) of the 
NLRA to speak to workers about unions before 
workers make a choice about union 
representation.n38  
 
While some may argue that employees can 
obtain information about the pros and cons of 
unionizing independently, every workplace 
being unique, employees usually do not have 
access to a union's track record or their 

employers' finances or business plans; thus, 
they might not be able to assess adequately 
how helpful or harmful a union might be to 
their job security. This makes the pertinent 
information an employer can share with 
employees invaluable in weighing the pros and 
cons of unionization.  
 
Interestingly, the United States political system 
prides itself on the secret-ballot. An adversarial 
system in which opposing parties argue their 
positions and voters cast a private ballot in the 
secrecy of a voting booth, it is argued, 
ultimately leads to informed and free voter 
decisions.n39 If this time-honored system is 
appropriate for United States politics at every 
level, one can make a strong argument that it 
should be appropriate for labor law and the 
workplace.  
 

TThhee  AArrgguummeennttss  ffoorr  aanndd  aaggaaiinnsstt  

EElliimmiinnaattiinngg  tthhee  SSeeccrreett  BBaalllloott    
 
Labor rests virtually its entire argument in favor 
of EFCA on the Bronfenbrenner Report.n40 
Many members of Congress and the media 
have referred to the Report as Gospel, 
repeating and relying upon it in viral fashion as 
the basis for justifying the elimination of the 
private ballot and substituting the public card 
check process in its place.n41 Management 
asserts that one need only read the report to 
see that its conclusions are questionable at best 
and do not justify the abandonment of the 
NLRB secret ballot process.  
 
It should be noted at the outset that the study 
was not conducted for submission to the NLRB, 
the Federal Mediation and Conciliation Service, 
or the Department of Labor. Rather the report 
was submitted to the U.S. Trade Deficit Review 
Commission and is named ''Uneasy Terrain: The 
Impact of Capital Mobility on Workers, Wages, 
and Union Organizing.'' The author, herself a 
former union organizer, chose to gather her 
''facts'' primarily from conversations with other 
union organizers.n42  
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In essence, the Report asserts that in 25% of all 
union organizing drives employees are fired for 
their union activityn43 and in 50% of the cases 
management threatens to close the enterprise 
if the union is successful in its organizing 
efforts.n44 Critics question these numbers on 
the ground that there is little hard data 
establishing how many organizing drives take 
place in any year. The study's author relies on 
NLRB election statis-tics,n45 which many 
practitioners believe significantly understates 
the number of organizing efforts. That is, those 
challenging the results in the study argue that 
one cannot reach a conclusion about 
''organizing efforts'' by using NLRB statistics 
dealing with ''elections.''  
 
The author selected what she claimed to be a 
''representative'' sample of 600 NLRB elections 
from 1998 and 1999,n46 which raises concerns 
among her critics as to whether the time frame 
she selected was arbitrary and why she only 
chose a sample that accounts for fewer than 
10% of all elections conducted.n47 They will 
point out that the study automatically 
eliminated from analysis about 65% of elections 
during this time period because those elections 
involved voting units of forty-nine workers or 
less.n48  
 
The conduct alleged to have taken place in this 
sample would all be illegal and could have 
resulted in the filing of charges with the NLRB 
thereby giving actual data to be studied. The 
author's explanation for not using this hard data 
from the NLRB, rather than hearsay gathered in 
random conversations with union organizers, is 
that the union organizers often claimed that 
they did not have the time or the resources 
necessary to file a charge to initiate an 
investigation into alleged employer 
misconduct.n49 Critics of the Report point out 
that this claim is itself questionable as the 
process of filing a complaint with the NLRB 
merely entails filling out a simple NLRB form, 
usually with the assistance of an NLRB 
employee.n50  

 
Additionally, one can argue that if sufficient 
evidence of employer misconduct existed, a 
trial would have taken place where testimony 
and documentary evidence would have been 
presented to an impartial NLRB judge. 
Moreover, if employer misconduct had been 
proven, a finding would have been made and, 
at a minimum, the election results would have 
been set aside. Therefore, critics of the Report's 
conclusions can argue that had the Report's 
assertions had any factual basis, the objective 
NLRB statistics for that period would have 
shown that at least 25% of all elections would 
have been set aside--because, from the 
''representative sample'' selected, the union 
filed charges 33% of the time and the Board 
ruled in the union's favor only 6% of the 
time.n51 They also may call upon current 
election statistics. In fiscal year 2006, there 
were a total of 2,222 elections.n52 Of that 
number, the union filed and the NLRB 
processed claims of election irregularities--
called ''objections''--in 132 of the 2,222 cases, 
or 5.9% of them.n53 The Board investigated 
and dismissed the objections in 85.6% of the 
132 cases, and sustained the objections in 19 or 
14.4% of the 132 cases, which is just 0.85% of 
all the elections.n54  
 
Opponents of EFCA also point out that the most 
recent NLRB election statistics show that unions 
are winning 66.8% of all elections with some 
individual unions winning 70% or more.n55 
Labor acknowledges this assertion, admitting 
that it actually organizes about 70% of all new 
members through a voluntary card check 
process, putting into question the claims that 
widespread management resistance to 
organizing is the cause of diminishing 
membership.n56 Ariella Bernstein, a former 
supervisor at the NLRB, explains that ''[t]he 
FMCS and the NLRB are treasure troves of 
information, with databases that could give us 
some answers. Congress should analyze these 
data before making any decisions'' regarding 
EFCA, something which the author of the study 
apparently did not do.n57  
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Opponents of EFCA also point out that the most 
recent NLRB election statistics show that unions 
are winning 66.8% of all elections with some 
individual unions winning 70% or more.n58 
Labor agrees with this, admitting that it actually 
organizes about 70% of all new members 
through a voluntary card check process. Of 
course, this puts into question claims that 
widespread management resistance to 
organizing is the cause of diminishing 
membership.n59  
 
Management would assert further that EFCA's 
card-signing process ''could lead to unfair 
pressure by unions.''n60 There is evidence that 
union organizers have ''used physical force to 
have workers sign pro-union cards'' in the 
past,n61 and the Act may only encourage and 
exacerbate the problem. ''[I]magine you are Joe 
Lunch Bucket on your way to work. A beefy 
organizer greets you at the plan gate and asks 
you to sign a card in favor of representation by 
a union. Are you really going to say no--''n62 
Jennifer Jason, a former organizer trained at the 
AFL-CIO Organizing Institute, testified before 
Congress about the intimidating and coercive 

tactics organizers use to get cards signed.n63 As 
Senator George McGovern, a self-proclaimed 
''friend'' of labor stated, ''[t]o fail to ensure the 
right to vote free of intimidation and coercion 
from all sides would be a betrayal of what we 
have always championed.'' Additionally, as 
illustrated by a letter to the government of 
Mexico urging the implementation of ballot 
elections because of union coercion, some 
Congressional representatives, including one of 
the chief sponsors of EFCA, Representative 
George Miller, appear to have acknowledged 
the importance of ballot elections when it 
comes to union organizing.n64  
 

CCoonncclluussiioonn    

  
It will be up to our elected representatives in 
Congress early in the new administration to 
decide whether or not the right to decide the 
issue of unionization should take place in the 
privacy of an NLRB election booth or through a 
public card count. Because the NLRA guarantees 
employees the equal right to engage in or 
refrain from union activity, Congress will have 
to look closely at the competing arguments.  

 
 
 
 
 
FOOTNOTES:  
 
* Martin F. Payson is a partner of Jackson Lewis LLP. He received his J.D. from Brooklyn Law School in 1966 and his B.B.A. from City University of 
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added).  
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(n30)Footnote 30. NLRB v. Gissel Packing Co., 395 U.S. 575, 602, 1969 U.S. LEXIS 3172 (1969) .  
(n31)Footnote 31. Evergreen Am. Corp. v. NLRB, 521 F.3d 321, 328, 2008 U.S. App. LEXIS 6482 (4th Cir. 2008) ('' '[I]t is the strong preference of 
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to be so represented.' ''); USW AFL-CIO v. NLRB, 482 F.3d 1112, 1117, 2007 U.S. App. LEXIS 7559 (9th Cir. 2007) ('' '[Elections are the preferred 
method for ascertaining employee sentiment.' ''); Transp. Maint. Servs., L.L.C. v. NLRB, 275 F.3d 112, 115, 2002 U.S. App. LEXIS 57 (D.C. Cir. 
2002) ('' 'Secret elections are generally the most satisfactory--indeed the preferred--method of ascertaining whether a union has majority 
support' ''); NLRB v. General Fabrications Corp., 222 F.3d 218, 232, 2000 U.S. App. LEXIS 18297 (6th Cir. 2000) ('' 'In general, 'an election is the 
preferred method of determining the choice of employees of a collective bargaining representative.' ''); Monfort, Inc. v. NLRB, 1993 U.S. App. 
LEXIS 37688, *3 (10th Cir. 1993) ('' 'Generally, the preferred method for determining the employee's bargaining agent is through an election.' ''); 
NLRB v. Laverderiere's Enterprises, 933 F.2d 1045, 1055-56, 1991 U.S. App. LEXIS 10354 (1st Cir. 1991) ('' '[W]e think the holding of a fair 
election--the 'preferred' method for determining whether a union has majority support--is the only appropriate option' '' based on the facts of 
the case); NLRB v. Century Moving & Storage, Inc., 683 F.2d 1087, 1094, 1982 U.S. App. LEXIS 17270 (7th Cir. 1982) ('' '[T]his is a less 
extraordinary case in which an order to bargain should issue only if traditional remedies are unlikely to ensure a fair election, which is the 
'preferred method of establishing a union's representative status... .' ''); NLRB v. Armcor Industries, Inc., 1978 U.S. App. LEXIS 11415, *11 (3d 
Cir. 1978) ('' '[S]ecret elections are the preferred method of ascertaining whether a union has majority support' ''); NLRB v. American Cable 
Systems, Inc., 427 F.2d 446, 448, 1970 U.S. App. LEXIS 10084 (5th Cir. 1970) ('' '[A]n open free election rather than a bargaining order is the 
preferred remedy if such an election is possible' '').  
(n32)Footnote 32. 395 U.S. at 609 . When the Court in Gissel reached this holding, the Court purposely weakened the National Labor Relations 
Board Cumberland Shoe doctrine. 395 U.S. at 584 ; see Cumberland Shoe Corp., 144 N.L.R.B. 1268, 1963 NLRB LEXIS 1362 (1963) . The 
Cumberland Shoe doctrine said that, if a union authorization card: is unambiguous (i.e., states on its face that the signer authorizes the Union to 
represent the employee for collective bargaining purposes and not to seek an election), it will be counted unless it is proved that the employee 
was told that the card was to be used solely for the purpose of obtaining an election.  
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