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Restroom Access Should Be Consistent with Employee’s
Gender Identity, OSHA Says
OSHA's best practices guide on restroom access for
transgender workers
(https://www.osha.gov/Publications/OSHA3795.pdf),
released June 1, endorses as a “core principle” that all
employees, including transgender employees, should have
access to restrooms consistent with their gender identity.
OSHA defines a transgender employee as one who has
adopted an internal gender identity that is different from the
sex assigned to him or her at birth. Thus, an individual born
and raised female, but who now identifies as male, and an
individual who was born and raised male, but who now
identifies as female, should be accorded restroom access in
accordance with their current identity, according to OSHA.
Altering one’s birth sex is not a one-step procedure. The
process is complex and takes significant time. The
transitioning process “may involve social changes (such as
going by a new first name), medical steps, and changing
identification documents,” said the agency. OSHA also
noted that a 2011 UCLA study found that about 700,000
individuals in the U.S. now identify as transgender. “The
employee should determine the most appropriate and
safest option for him- or herself,” the agency said.
OSHA described “model practices” adopted by some
employers that respect the core principle, including
additional options for access, such as single-occupancy or
unisex facilities, which employees may choose to use.
“Under these best practices, employees are not asked to
provide any medical or legal documentation of their
gender identity in order to have access to genderappropriate facilities,” OSHA said. “In addition, no
employee should be required to use a segregated facility
apart from other employees because of their gender
identity or transgender status.”

OSHA stakes claim to the issue by asserting such restroom
access is a matter of safety and health. According to the
agency, transgender employees may fear for their physical
safety if they are limited to restrooms inconsistent with their
gender identity or if they are segregated from other workers
by being required to use gender-neutral or other specific
restrooms.
There also can be health consequences, according to the
agency. “Bathroom restrictions can result in employees
avoiding using restrooms entirely while at work, which can
lead to potentially serious physical injury or illness,…
[including] urinary tract infections and bowel and bladder
problems,” OSHA said.
To add teeth to its guidance, the agency said its sanitation
standard (29 CFR § 1910.141) has been “consistently
interpreted” not only to require that employers provide
employees with prompt access to sanitary facilities, but
also that employers in no way impose unreasonable
restrictions on employee use of toilet facilities. In addition,
following court rulings, several federal agencies have
interpreted bans on sex discrimination in federal statutes,
including Title VII of the 1964 Civil Rights Act, to prohibit
discrimination on the basis of gender identity or
transgender status, according to the agency.
Jackson Lewis attorney Nicholas Murray explains that
“some states have pro-actively adopted regulations that
allow employees to use the restroom that matches their
gender identities. In addition to complying with OSHA
best practices, employers should consult state law and
local ordinances on the topic.” States with specific laws or
regulations concerning restroom access include Colorado,
Oregon, Delaware, Iowa, Vermont, and Washington, as well
as the District of Columbia.
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Judge Dismisses Fair Notice Claim despite Inconsistent
MSHA Enforcement
A contractor failed to convince a judge it lacked fair
notice of enforcement intent by the Mine Safety and
Health Administration, even though MSHA once vacated
citations issued at the contractor’s storage facility for
lack of jurisdiction and then did not inspect the facility
for the next three years.
Austin Powder Co. operates an explosives storage facility
on property it leases from an adjoining quarry operator
in Decatur County, Tennessee. Stored explosives owned
by Austin are used to provide blasting services for the
quarry, as well as for blasting at other facilities in the
region covered by MSHA and the federal Occupational
Safety and Health Administration.
In October 2008, MSHA issued eight citations to Austin
for alleged violations at the facility, but vacated them
after deciding it lacked jurisdiction, in part because the
facility was not located on the mine site. For the next
three years, MSHA did not inspect the facility, but, in a
turnabout in February 2012, the agency cited the
contractor for two alleged violations and proposed a
$2,600 fine. Based on its previous experience with MSHA
enforcement at the storage site, Austin appealed. It
argued in part that if MSHA had changed its mind about
asserting jurisdiction, the contractor deserved fair notice
before the agency took enforcement action.
Under legal precedent, the standard for fair notice is
whether a reasonably prudent person familiar with the
mining industry, the Mine Act, and its protective
purposes would recognize MSHA’s jurisdiction over the
storage unit. In so doing, courts apply a variety of factors
to determine if the agency has provided fair notice of its
enforcement intent. In a June 12 decision
(http://www.fmshrc.gov/decisions/alj/ALJo_6082015-

SE2012-391-M), Administrative Law Judge Kenneth
Andrews ruled that MSHA had met this burden.
ALJ Andrews noted that one factor is enforcement
consistency, which here weighed in favor of Austin
Powder. But the judge stated that other criteria
outweighed consistency, including the text of the Mine
Act, its placement in the overall regulatory scheme, and
public notices available to the regulated community
about MSHA’s jurisdictional boundaries. Andrews
explained that, based on the language of the Mine Act
and supporting case law, it is “plain” that Austin’s site is
a “mine” because it is engaged in mineral extraction.
Further, the Mine Act is central to MSHA’s regulatory
scheme, providing the basis for MSHA’s legal authority.
Finally, adequate notice is provided by existing case law
and from MSHA’s Metal and Nonmetal General
Inspection Procedures Handbook, which instructs
enforcement personnel to inspect areas storing
explosives on behalf of another federal agency with
which MSHA has had a long-standing memorandum of
understanding, he said.
“Together, these criteria outweigh the fact that MSHA
officials were inconsistent in their application of the law
in this single instance for a limited period of time,”
Andrews said.
Both sides had sought summary decision in the case. In
denying Austin’s motion and granting MSHA’s, Andrews
ordered the parties to confer on a settlement and either
file a joint motion for approval within 30 days or provide
him with a status report.
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Our Shareholder, Mark Savit, will present at this upcoming seminar in
Las Vegas, which is sponsored by Jackson Lewis

Understanding MSHA Litigation
Reduce penalties from citations by up to 90%
This seminar could be your best money saving strategy all
year! The average company spends $20,000.00 a year on citations
and fines. Learn how to reduce or eliminate those fines at only a
fraction of the cost.

August 11-13, 2015
Monte Carlo Resort & Casino ▪ Las Vegas, NV
Cost ▪ $625 (2 ½ Days)
Click here for more information and to register.

Visit www.oshalawblog.com to subscribe to Jackson Lewis’ OSHA Law Blog!
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With experienced OSHA and MSHA attorneys located strategically throughout the nation,
Jackson Lewis is uniquely positioned to serve all of an employer’s workplace safety and health needs:

Atlanta
1155 Peachtree St. N.E.
Suite 1000
Atlanta, GA 30309
Carla J. Gunnin, Esq.
Dion Y. Kohler, Esq.
Boston
75 Park Plaza, 4th Floor
Boston, MA 02116
Stephen T. Paterniti, Esq.
Cleveland
6100 Oak Tree Blvd.
Suite 400
Cleveland, OH 44131
Vincent J. Tersigni, Esq.
Dallas
500 N. Akard
Suite 2500
Dallas, TX 75201
William L. Davis, Esq.

Denver
950 17th Street
Suite 2600
Denver, CO 80202
Donna Vetrano Pryor, Esq.
Mark N. Savit, Esq.

Metro New York
58 South Service Road
Suite 250
Melville, NY 11747
Ian B. Bogaty, Esq.
Roger S. Kaplan, Esq.

Greenville
15 South Main Street
Suite 700
Greenville, SC 29601
Robert M. Wood, Esq.

Miami
One Biscayne Tower
2 South Biscayne Blvd.
Suite 3500
Miami, FL 33131
Pedro P. Forment, Esq.

Los Angeles
725 South Figueroa Street
Suite 2500
Los Angeles, CA 90017
David S. Allen, Esq.

Norfolk
500 E. Main Street
Suite 800
Norfolk, VA 23510
Thomas M. Lucas, Esq.
Kristina H. Vaquera, Esq.

Omaha
10050 Regency Circle
Suite 400
Omaha, NE 68114
Kelvin C. Berens, Esq.
Joseph S. Dreesen, Esq.
Orlando
390 N. Orange Avenue
Suite 1285
Orlando, FL 32801
Lillian C. Moon, Esq.
Washington, D.C. Region
10701 Parkridge Blvd.
Suite 300
Reston, VA 20191
Henry Chajet, Esq.
Tressi L. Cordaro, Esq.
Garen E. Dodge, Esq.
Bradford T. Hammock, Esq.
R. Brian Hendrix, Esq.
Avidan Meyerstein, Esq.
Nickole C. Winnett, Esq.

(303) 876-2203, or the Jackson Lewis attorney with

The articles in this Update are designed to give general and
timely information on the subjects covered. They are not
intended as advice or assistance with respect to individual
problems. This Update is provided with the understanding that
the publisher, editor or authors are not engaged in rendering
legal or other professional services. Readers should consult
competent counsel or other professional services of their own
choosing as to how the matters discussed relate to their own
affairs or to resolve specific problems or questions. This Update
may be considered attorney advertising in some states.
Furthermore, prior results do not guarantee a similar outcome.
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