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OSHA Issues Enforcement Guidance for HazCom
Compliance on Mixtures
The Occupational Safety and Health Administration
has backed up its pledge, made in November, not to
cite manufacturers or importers, including product
formulators, if they are unable to develop hazard
communication program materials for chemical
mixtures in compliance with the agency’s revised
Hazard Communication Standard (HCS) by the June 1,
2015, deadline.
In a February 24 enforcement memorandum
(https://www.osha.gov/dep/enforcement/hazcom_enforce
ment-memo.html) to stakeholders, OSHA said it would let
the deadline slide, but only if noncompliant manufacturers
or importers could demonstrate “reasonable diligence”
and “good-faith efforts” in trying to obtain the required
information on mixtures from their raw-material suppliers.
In 2012, OSHA finalized revisions to its HCS to bring it into
compliance with a global system aimed at harmonizing
information on hazardous substances. The June 1 deadline
applies to Safety Data Sheets (SDSs) and hazard labels.
Distributors were given until December 1, 2015, to comply;
the enforcement memorandum also gives them a
compliance break, but, here, too, they must demonstrate
reasonable efforts have been made to obtain the
necessary information.
In contrast, beginning June 2, 2015, upstream raw-material
suppliers will be deemed non-compliant if they do not
have an HCS-compliant SDS or label available for
downstream manufacturers or product formulators of
mixtures. These suppliers must provide compliant SDSs to
downstream manufacturers or importers with the first
shipment, upon request prior to the first shipment, and
after an SDS is updated.

“If the Agency is made aware of a manufacturer or
importer requesting but not receiving a revised SDS from
an upstream raw material supplier, the matter shall be
referred for further enforcement action to the appropriate
Area Office with jurisdiction over the employer,”
memorandum said.
According to Bloomberg BNA, stakeholders hailed the
enforcement guidance because it provides certainty about
OSHA’s enforcement intentions, including explicit
deadlines for compliance once manufacturers and
importers have received the necessary information. The
guidance will remain effective until February 2017.
The memorandum spelled out five factors for inspectors to
consider when judging a company's efforts to comply with
the HCS when the company lacks the information needed
to develop communication materials. These are whether
the company, in a timely manner:
 developed and documented the process for gathering
the necessary information from its upstream suppliers;
 developed and documented efforts to obtain hazard
information from alternative sources;
 provided a written account of continued dialogue with
its upstream suppliers;
 provided a written account of continued dialogue with
its distributors, including dated copies of all relevant
written communication with its distributors informing
them why it has been unable to comply with the
standard; and
 developed the course of action it will follow to make
the necessary changes to SDSs and labels.
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According to the memorandum, once the information is
obtained, manufacturers and importers have six months to
develop SDSs and labels that comply with the HCS or face
one or more citations. Once the manufacturer or importer
has developed a compliant SDS, the SDS must be provided
to downstream users with the first shipment after the SDS
was created, or earlier upon request.
Regarding distributors, the revised HCS permits them to
continue to ship chemicals compliant with labelling
requirements under the old HCS until December 1, 2015.
However, if a distributor is unable to meet its compliance

deadline, OSHA said it would consider whether that
distributor exercised reasonable diligence and good faith
at compliance by evaluating the distributor’s
documentation of its HCS communication with the
manufacturer or importer.
Distributors also must provide compliant SDSs to
downstream users with the first shipment after the SDSs
are provided by the manufacturer or importer or prior to
the first shipment upon request. The good-faith exception
for distributors is available until December 1, 2017.

MSHA Issues Clarifications to Civil Penalty Proposal
Responding to concerns raised by stakeholders, the Mine
Safety and Health Administration has clarified the
negligence and gravity classifications in the agency’s
proposed rule to amend its civil penalty procedures. 80
Fed. Reg. 7393 (http://www.gpo.gov/fdsys/pkg/FR-201502-10/pdf/2015-02399.pdf).
When a citation is written for a violation of a mine health
or safety standard, inspectors are required to decide the
level of negligence and gravity involved (i.e., on the
severity of injury or illness as a result of the infraction),
among other things.
The proposed rule, issued last July, would cut the number
of negligence categories from the current five to three.
The reduction would be accomplished by combining the
Low, Moderate, and High Negligence categories into a
single Negligent category, which would be assigned 15
penalty points. The other two categories would be Not
Negligent and Reckless Disregard.
According to the agency, commenters expressed concern
that violations assessed as High Negligence under the
existing rule would be classified as Reckless Disregard
under the proposed rule, resulting in higher penalties.
To reassure stakeholders that High Negligence and
Reckless Disregard would remain distinguishable, MSHA in
its clarification noted that Reckless Disregard would
continue to mean conduct exhibiting ‘‘the absence of the
slightest degree of care.’’ In comparison, the proposed
definition of High Negligence is that the alleged offender

‘‘knew or should have known of the violative condition or
practice, and there are no mitigating circumstances.’’
Regarding gravity, the agency also proposes to streamline
from five to three the number of choices under the subcriterion of Likelihood of occurrence of injury or illness.
Thus No Likelihood and Unlikely would be combined into
Unlikely, with no penalty points assigned. Reasonably
Likely and Highly Likely would be combined into
Reasonably Likely with 14 penalty points. The third and
final category would be Occurred.
In its notice, MSHA attempted to clarify the definitions. The
proposed definition of ‘‘Unlikely’’ is ‘‘Condition or practice
cited has little or no likelihood of causing an injury or illness,
’’ while ‘‘Reasonably Likely’’ is defined as ‘‘Condition or
practice cited is likely to cause an injury or illness.’’
Commenters also have expressed concern they might be
ineligible for a proposed 20 percent reduction in the penalty
amount if, before penalties are assessed, mine operators
request a conference with the agency to discuss any
citations. However, MSHA assured operators they would be
ineligible for the so-called good faith reduction only if a
violation is formally contested or the penalty amount is not
paid within 30 days. MSHA further noted that if an
assessment grouping includes multiple citations and only
one is not paid within 30 days or is contested, the remaining
citations still would be eligible for the good faith reduction.
MSHA also extended the comment period to March 31.
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Jackson Lewis is hosting a COMPLIMENTARY upcoming webinar on

Strategies for Handling Workplace Violence Concerns
Workplace violence can come in many forms: former disgruntled
employees, co-workers, customers, angry spouses, amongst others.
Employers need to have effective strategies in place so they are prepared
in the unfortunate event an incident occurs. Attend this webinar, hosted
by Jackson Lewis' Workplace Safety & Health practice group, to learn
what preventive steps your company should have in place, the process to
follow if a violent act happens in your workplace, and how to prepare for
litigation and/or investigations that may occur as a result.

April 9, 2015 and April 14, 2015 ▪ 2:00 – 3:00PM EST
Click here for more information and to register.
This webinar has been approved for 1.0 HRCI credit hours.

All we do is work Workplace Law.
®

With 800 attorneys practicing in major locations throughout the U.S. and
Puerto Rico, Jackson Lewis provides creative and strategic solutions to employers
in every aspect of workplace law.

Recognized as a “Powerhouse” in both Complex and Routine

Employment Litigation in the BTI Litigation Outlook 2015 and ranked in the First Tier nationally in
Employment Law – Management; Labor Law – Management and Litigation – Labor and Employment in
®

U.S. News – Best Lawyers “Best Law Firms,” our firm has one of the most active employment litigation
practices in the world. To learn more about our services, please visit us online at www.jacksonlewis.com.

Visit www.oshalawblog.com to subscribe to Jackson Lewis’ OSHA Law Blog!
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With experienced OSHA and MSHA attorneys located strategically throughout the nation,
Jackson Lewis is uniquely positioned to serve all of an employer’s workplace safety and health needs:

Atlanta
1155 Peachtree St. N.E.
Suite 1000
Atlanta, GA 30309
Carla J. Gunnin, Esq.
Dion Y. Kohler, Esq.
Boston
75 Park Plaza, 4th Floor
Boston, MA 02116
Stephen T. Paterniti, Esq.
Cleveland
6100 Oak Tree Blvd.
Suite 400
Cleveland, OH 44131
Vincent J. Tersigni, Esq.
Dallas
500 N. Akard
Suite 2500
Dallas, TX 75201
William L. Davis, Esq.

Denver
950 17th Street
Suite 2600
Denver, CO 80202
Donna Vetrano Pryor, Esq.
Mark N. Savit, Esq.

Metro New York
58 South Service Road
Suite 250
Melville, NY 11747
Ian B. Bogaty, Esq.
Roger S. Kaplan, Esq.

Greenville
55 Beattie Place
One Liberty Square
Suite 800
Greenville, SC 29601
Robert M. Wood, Esq.

Miami
One Biscayne Tower
2 South Biscayne Blvd.,
Suite 3500
Miami, FL 33131
Pedro P. Forment, Esq.

Los Angeles
725 South Figueroa Street
Suite 2500
Los Angeles, CA 90017
David S. Allen, Esq.
Benjamin J. Kim, Esq.

Norfolk
500 E. Main Street
Suite 800
Norfolk, VA 23510
Thomas M. Lucas, Esq.
Kristina H. Vaquera, Esq.

Omaha
10050 Regency Circle
Suite 400
Omaha, NE 68114
Kelvin C. Berens, Esq.
Joseph S. Dreesen, Esq.
Orlando
390 N. Orange Avenue
Suite 1285
Orlando, FL 32801
Lillian C. Moon, Esq.
Washington, D.C. Region
10701 Parkridge Blvd.
Suite 300
Reston, VA 20191
Henry Chajet, Esq.
Tressi L. Cordaro, Esq.
Garen E. Dodge, Esq.
Bradford T. Hammock, Esq.
R. Brian Hendrix, Esq.
Avidan Meyerstein, Esq.
Michael T. Taylor, Esq.
Nickole C. Winnett, Esq.

(303) 876-2203, or the Jackson Lewis attorney with

The articles in this Update are designed to give general and
timely information on the subjects covered. They are not
intended as advice or assistance with respect to individual
problems. This Update is provided with the understanding that
the publisher, editor or authors are not engaged in rendering
legal or other professional services. Readers should consult
competent counsel or other professional services of their own
choosing as to how the matters discussed relate to their own
affairs or to resolve specific problems or questions. This Update
may be considered attorney advertising in some states.
Furthermore, prior results do not guarantee a similar outcome.
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or (703) 483-8316, Henry Chajet at
henry.chajet@jacksonlewis.com or (703) 483-8381,
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Mail regarding your subscription should be sent to contactus@jacksonlewis.com or Jackson Lewis P.C., 666 Third Avenue, New York, NY 10017.
Attn: Client Services. Please include the title of this publication.

4

