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Leak Prompts Chemical Safety Board Call for
New Rules
Citing “a gap in the regulatory framework that fails to

recommendations that county officials, working with the

cover aboveground storage tanks,” the chairman of the

state, establish a hazardous chemical release prevention

U.S. Chemical Safety Board (CSB) has urged lawmakers at a

program to enhance safety and optimize emergency response.

congressional field hearing in Charleston, West Virginia, to

The program would operate under a new industrial authority

approve legislation to prevent major chemical spills.

funded from fees assessed on the companies processing or
handling potentially dangerous chemicals. While officials

CSB Chairperson Rafael Maure-Eraso’s remarks came on

considered the recommendation, it was not adopted for

February 10, a month after some 10,000 gallons of 4-

several reasons, including funding, he stated.

Methylcyclohexane methanol leaked into the Elk River from a
storage tank situated upstream from the capital city’s water

CSB’s investigation into the accident will include inspection

treatment plant. The river is a tributary of the Kanawha River,

practices, state and federal oversight of similar tanks,

which supplies water for 300,000 people. Residents were told

industry best practices and response to the emergency, in

not to drink the water or use it for cooking or bathing. The

addition to examining the tank and containment structure.

directive was lifted after about two weeks.

Maure-Eraso said a particular focus would be on the
adequacy of toxicity data on the chemical that was

“While there are laws prohibiting polluting to waterways

available to emergency responders.

with a spill, there are not really any clear, mandatory
standards for how you site, design, maintain and inspect

Maure-Eraso recommended that any legislative reform

non-petroleum tanks at a storage facility,” Maure-Eraso

consider the hierarchy of controls, an effectiveness rating

said. Tanks at the leak site were not covered by either

used to control hazards and the risk they represent. Under

state or federal regulations. He called for “urgent steps” to

that approach, the first question to ask in this situation, he

address the regulatory gap.

said, is “Do the tanks need to be near the water supply?”
Unfortunately, in this case, “the answer would have been

Noting that CSB has investigated previous hazardous

‘no,’ ˮ he said.

releases in the Kanawha Valley over the past five years,
Maure-Eraso revisited the agency’s previous
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Timely Contest of Penalties Essential as Commission
Rebuffs Late Attempt to Challenge
As an Arizona mine operator has learned, a casual regard
for procedural rules in challenging administrative penalties
may have undesirable consequences.

A mistake, inadvertence, excusable neglect or other reason
showing good cause may justify reconsideration of a
decision. Nonetheless, action must be taken within a

According to MSHA’s files, Gila Rock Products, LLC, a sand
& gravel producer, received a proposed penalty
assessment from the agency in May 2012 for citations
written at its Reymert Mine. It had 30 calendar days to file
an appeal with the Federal Mine Safety and Health Review
Commission. When none was filed within that period, the
assessment became a final order of the Commission.
In August 2013, over a year later, Gila asked the
Commission to reopen the penalty assessment. The
company claimed it had mailed a pre-penalty notice of
contest to MSHA. It also claimed its owner was not served
with the proposed assessment. The Commission said it did
not receive a contest notice, as required.

reasonable time, defined in the rules as within one year
after the final order is rendered. Gila did not meet that
standard. As a result, the Commissioners unanimously
rejected the request as untimely.
The lesson here is to know the rules and adhere to them
strictly. Failing that, aggrieved parties must submit a
detailed justification to the court to explain why a case
should be reopened. In many instances, as occurred here,
MSHA will oppose it. Employers must act promptly to
protect their rights.
Facilities under OSHA’s jurisdiction also are under a
specified time constraint. The filing deadline is 15 working
days, and the notice goes to OSHA, not to the

In evaluating requests to reopen penalty cases, the
Commission takes guidance from federal civil court rules.

Occupational Safety and Health Review Commission, which
adjudicates contests to OSHA enforcement actions.

Be sure to subscribe to Jackson Lewis’ OSHA Law Blog!

Visit www.oshalawblog.com to sign up!
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Ask a Jackson Lewis Attorney
Q:
One of our employees left his laptop in an unlocked car, and it was stolen.
Can we deduct the cost of the laptop from his paycheck? He signed a
policy at the start of his employment agreeing to this deduction.

Answer provided by Teresa Burke Wright,
a shareholder in the Washington, D.C. Region office:
According to the U.S. Department of Labor, it is not permissible for an employee who is “exempt” from
the Fair Labor Standards Act (FLSA). Requiring an exempt employee to repay the employer for the cost of
lost equipment violates the “salary basis” test and therefore, jeopardizes the employee’s exempt status.
For non-exempt employees, the deduction is permissible under the FLSA so long as it does not reduce the
employee’s pay below the minimum wage and does not reduce any overtime pay to which the employee
may be entitled.
State wage payment and collection laws also apply in this scenario. In some states, this type of deduction is
permissible outright; in others, a written policy or a signed authorization may be needed. Further, some
states require certain specific language or format for the authorization. Finally, in some states, a deduction
may not be permitted even with a signed authorization from the employee. Remember to check the laws,
guidance and regulations in the state in which the employee works.

Do you have an employment law question that may be of interest to other employers? If so, please send it to
Regan Harrison at Regan.Harrison@jacksonlewis.com for consideration in upcoming issues of this newsletter.
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With experienced OSHA and MSHA attorneys located strategically throughout the nation,
Jackson Lewis is uniquely positioned to serve all of an employer’s workplace safety and health needs:

Atlanta
1155 Peachtree St. N.E.
Suite 1000
Atlanta, GA 30309
Dion Y. Kohler, Esq.
Boston
75 Park Plaza, 4th Floor
Boston, MA 02116
Stephen T. Paterniti, Esq.
Cleveland
6100 Oak Tree Blvd.
Suite 400
Cleveland, OH 44131
Vincent J. Tersigni, Esq.
Dallas
3811 Turtle Creek Blvd.
Suite 500
Dallas, TX 75219
William L. Davis, Esq.

Denver
950 17th Street
Suite 2600
Denver, CO 80202
Donna Vetrano Pryor, Esq.
Mark N. Savit, Esq.

Metro New York
58 South Service Road
Suite 410
Melville, NY 11747
Ian B. Bogaty, Esq.
Roger S. Kaplan, Esq.

Greenville
55 Beattie Place
One Liberty Square
Suite 800
Greenville, SC 29601
Robert M. Wood, Esq.

Miami
One Biscayne Tower
2 South Biscayne Blvd.,
Suite 3500
Miami, FL 33131
Pedro P. Forment, Esq.

Los Angeles
725 South Figueroa Street
Suite 2500
Los Angeles, CA 90017
David S. Allen, Esq.
Benjamin J. Kim, Esq.

Norfolk
500 E. Main Street
Suite 800
Norfolk, VA 23510
Thomas M. Lucas, Esq.
Kristina H. Vaquera, Esq.

Omaha
10050 Regency Circle
Suite 400
Omaha, NE 68114
Kelvin C. Berens, Esq.
Joseph S. Dreesen, Esq.
Orlando
390 N. Orange Avenue
Suite 1285
Orlando, FL 32801
Lillian C. Moon, Esq.
Washington, D.C. Region
10701 Parkridge Blvd.
Suite 300
Reston, VA 20191
Henry Chajet, Esq.
Tressi L. Cordaro, Esq.
Garen E. Dodge, Esq.
Bradford T. Hammock, Esq.
R. Brian Hendrix, Esq.
Avidan Meyerstein, Esq.
Michael T. Taylor, Esq.

(303) 876-2203, or the Jackson Lewis attorney with

The articles in this Update are designed to give general and
timely information on the subjects covered. They are not
intended as advice or assistance with respect to individual
problems. This Update is provided with the understanding that
the publisher, editor or authors are not engaged in rendering
legal or other professional services. Readers should consult
competent counsel or other professional services of their own
choosing as to how the matters discussed relate to their own
affairs or to resolve specific problems or questions. This Update
may be considered attorney advertising in some states.
Furthermore, prior results do not guarantee a similar outcome.

whom you normally work.

© 2014 Jackson Lewis P.C.

For more information on any of the issues
discussed in this newsletter, please contact:
Brad Hammock at HammockB@jacksonlewis.com
or (703) 483-8316, Henry Chajet at
henry.chajet@jacksonlewis.com or (703) 483-8381,
Mark Savit at mark.savit@jacksonlewis.com or

Mail regarding your subscription should be sent to contactus@jacksonlewis.com or Jackson Lewis P.C., 666 Third Avenue, New York, NY 10017,
Attn: Client Services. Please include the title of this publication.

4

