Week of June 8, 2015

OSHA Clarifies Enforcement Guidance on Combustible Dust
The Occupational Safety and Health Administration, responding

low-density dusts (i.e., less than 75 lb/ft3), the guidance

to a request of the National Forest and Paper Association,

advises inspectors to collect samples for laboratory

has updated its compliance guidance on how inspectors

analysis of bulk density, provided that the accumulation

are to evaluate accumulated levels of low bulk-density

level is greater than ¼-inch extending over 5 percent of

combustible dusts for enforcement purposes. The guidance

the floor area of a room or building, or 1000 ft2, whichever

(https://www.osha.gov/dep/enforcement/Combustible_Du

is less. Sample collection steps are provided, and

sts_04212015.html) was released by OSHA on May 22.

inspectors are instructed to send samples to OSHA's Salt
Lake Technical Center in Utah.

The Association asked OSHA to explain to the agency’s
inspectors that they should consider the unique

However, the guidance also makes clear that samples

characteristics of a dust ‒ such as its bulk density ‒ instead

for bulk-density determinations are not necessary for

of basing assessments on whether dust accumulation

dust accumulations exceeding one inch in depth and

simply surpasses 1/32 of an inch (about the diameter of a

extending over the same floor area. In those cases,

paper clip), an OSHA spokesperson told Bloomberg BNA.

information on the approximate bulk densities of the
combustible dust may be obtained from the employer,

OSHA’s compliance guidance for its seven-year-old National

the Internet, or other sources. Those numbers then

Emphasis Program (NEP) for combustible dust references

may be used to determine the approximate values of

1/32-inch dust accumulation levels. However, OSHA made

the dust accumulations for citation purposes,

clear in the latest guidance that this accumulation thickness

according to the guidance.

is based on certain assumptions. These include the
uniformity of the dust layer covering the surfaces and a

OSHA believes the outcome of most inspections will

material bulk density of 75 pounds per cubic foot (lb/ft3).

remain unchanged by the new guidance. According to

The 2013 update of National Fire Protection Association

the OSHA spokesperson, bulk-density determinations

consensus standard 654 includes a mathematical calculation

may not be an issue in many cases because inspectors

for determining when the dust accumulation level may

normally find combustible dust accumulations levels

exceed the layer depth criteria of 1/32-inch for materials

far exceeding hazardous levels. Only cases involving

with bulk density less than 75 lb/ft3, the guidance noted.

light dusts could be affected, because of the
importance of bulk density in determining if hazardous

Thus, inspectors should consider the bulk density of the

accumulations of dust are present. OSHA began a

dust prior to determining if there has been a violation of

controversial rulemaking for combustible dust in 2009

the housekeeping standard (29 CFR § 1910.22) or the

and held meetings in 2010. More recently, the agency

materials handling and storage standard (29 CFR §

proposed conducting a Small Business Regulatory

1910.176). For tissue paper dust, fabric fibers, and other

Enforcement Fairness Act review in February 2016.
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NIOSH Seeks Comment on Proposed Miner Health
Surveillance Study
Government health researchers are seeking comments on

In addition, the program will include a visit to mine sites by

the paperwork requirements of their proposed program to

a mobile health clinic. Health professionals will measure

assess the health status and disease burden among

participants’ height, weight, and blood pressure, collect a

approximately 147,000 U.S. Metal and Non-Metal (MNM)

fingerstick blood sample to measure cholesterol and

workers and contractors, including workers in the stone,

hemoglobin levels, and administer a pulmonary function

sand, and gravel mining sector. Comments must be

test and a chest radiograph. Data collection initially will

submitted by June 23.

focus on metal mines in the western states. Participation in
the program is voluntary.

The National Institute for Occupational Safety and Health
(NIOSH), part of the federal Centers for Disease Control

NIOSH said the information it proposes to gather will

and Prevention, states that the health surveillance program

enable it to develop targeted workplace interventions and

is necessary “to provide much needed health data” on the

health programs directed toward what it describes as a

workers, who investigators say are at risk from “recognized

high-risk population of workers. It also will allow mining

hazards,” including noise, heat, repetitive stress, sleep

researchers to prioritize research on occupational illnesses,

deprivation, fumes, diesel exhaust, silica and other mine

and the mining industry to develop and promote policies

dusts, and radon gas.

to reduce unhealthy exposures and improve overall miner
health, according to the Institute.

“Little is known about the health status of this population of
workers, in part because no comprehensive health

Researchers have made the information collection request

surveillance system exists for the MNM mining sector,”

under the Paperwork Reduction Act, which requires

NIOSH said in an information collection request posted in the

government agencies to estimate the burden the paperwork

April 24 Federal Register (http://www.gpo.gov/fdsys/pkg/FR-

requirements of the study will impose on participants.

2015-04-24/pdf/2015-09524.pdf).

Therefore, commenters are asked to focus on such matters
as the total time, effort or financial resources participating

The Institute plans to ask both current and former MNM

individuals and companies expect to devote to providing

workers to complete a 25-page questionnaire, which will

the requested information and ways to minimize the

gather data on demographics, occupation, work status,

burden. Remarks may also address whether the study is

working conditions and occupational exposures, work

necessary at all and the accuracy of NIOSH’s estimate of the

stress, musculoskeletal disorders, hearing, sleep and

commitment the study will require. The Institute has

fatigue, chronic disease and chronic disease risk factors,

projected that about 2,500 individuals will participate.

and respiratory health. The purpose of the questionnaire is
to determine the prevalence of certain health conditions

Commenters may post remarks at

and risk factors for disease, and to characterize miners’

http://www.regulations.gov, identifying the information

working conditions and workplace exposures, NIOSH said.

collection request by its docket number, CDC-2015-0024.
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Our Shareholder, Mark Savit, will present at this upcoming seminar in
Las Vegas, which is sponsored by Jackson Lewis

Understanding MSHA Litigation
Reduce penalties from citations by up to 90%
This seminar could be your best money saving strategy all
year! The average company spends $20,000.00 a year on citations
and fines. Learn how to reduce or eliminate those fines at only a
fraction of the cost.

August 11-13, 2015
Monte Carlo Resort & Casino ▪ Las Vegas, NV
Cost ▪ $625 (2 ½ Days)
Click here for more information and to register.

Be sure to subscribe to Jackson Lewis’ OSHA Law Blog!

Visit www.oshalawblog.com to sign up!
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With experienced OSHA and MSHA attorneys located strategically throughout the nation,
Jackson Lewis is uniquely positioned to serve all of an employer’s workplace safety and health needs:

Atlanta
1155 Peachtree St. N.E.
Suite 1000
Atlanta, GA 30309
Carla J. Gunnin, Esq.
Dion Y. Kohler, Esq.
Boston
75 Park Plaza, 4th Floor
Boston, MA 02116
Stephen T. Paterniti, Esq.
Cleveland
6100 Oak Tree Blvd.
Suite 400
Cleveland, OH 44131
Vincent J. Tersigni, Esq.
Dallas
500 N. Akard
Suite 2500
Dallas, TX 75201
William L. Davis, Esq.

Denver
950 17th Street
Suite 2600
Denver, CO 80202
Donna Vetrano Pryor, Esq.
Mark N. Savit, Esq.

Metro New York
58 South Service Road
Suite 250
Melville, NY 11747
Ian B. Bogaty, Esq.
Roger S. Kaplan, Esq.

Greenville
15 South Main Street
Suite 700
Greenville, SC 29601
Robert M. Wood, Esq.

Miami
One Biscayne Tower
2 South Biscayne Blvd.
Suite 3500
Miami, FL 33131
Pedro P. Forment, Esq.

Los Angeles
725 South Figueroa Street
Suite 2500
Los Angeles, CA 90017
David S. Allen, Esq.

Norfolk
500 E. Main Street
Suite 800
Norfolk, VA 23510
Thomas M. Lucas, Esq.
Kristina H. Vaquera, Esq.

Omaha
10050 Regency Circle
Suite 400
Omaha, NE 68114
Kelvin C. Berens, Esq.
Joseph S. Dreesen, Esq.
Orlando
390 N. Orange Avenue
Suite 1285
Orlando, FL 32801
Lillian C. Moon, Esq.
Washington, D.C. Region
10701 Parkridge Blvd.
Suite 300
Reston, VA 20191
Henry Chajet, Esq.
Tressi L. Cordaro, Esq.
Garen E. Dodge, Esq.
Bradford T. Hammock, Esq.
R. Brian Hendrix, Esq.
Avidan Meyerstein, Esq.
Nickole C. Winnett, Esq.

(303) 876-2203, or the Jackson Lewis attorney with

The articles in this Update are designed to give general and
timely information on the subjects covered. They are not
intended as advice or assistance with respect to individual
problems. This Update is provided with the understanding that
the publisher, editor or authors are not engaged in rendering
legal or other professional services. Readers should consult
competent counsel or other professional services of their own
choosing as to how the matters discussed relate to their own
affairs or to resolve specific problems or questions. This Update
may be considered attorney advertising in some states.
Furthermore, prior results do not guarantee a similar outcome.

whom you normally work.
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