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Defective Loader Moves Too
Slowly to Cause Injury, Judge Says,
Finding Mine Violation Not Serious
March 14, 2016

Although a defective piece of mobile equipment, which was restored to service,
improperly moved despite the inactivation of the equipment, it did so too slowly to
make an injury reasonably likely, an administrative law judge (ALJ) has ruled.
In September 2014, an employee at a cement plant in Indiana called in a hazard complaint, alleging a
supervisor had ordered a defective skid steer loader to be put back into service after the miner had
tagged it out for repair following a pre-operational (pre-op) inspection. The employee found the loader
continued to move on its own after the machine was placed in the neutral position and the machine
operator had taken his hands off of the controls.
After confirming the defective condition, an inspector for the Mine Safety and Health Administration
cited the operator for violation of the requirement that mobile equipment with a defect affecting safety
to be repaired in a timely fashion (30 CFR 56.14100(b)). He also classified the violation both as
significant and substantial (S&S), because he believed a serious injury was reasonably likely, and as
unwarrantable failure, since he believed the operators behavior constituted aggravated conduct
beyond ordinary negligence. The inspector determined the operator had put the machine back into
service with no immediate plan to make repairs and had failed to warn other employees who were
likely to operate the loader of the defect. MSHA specially assessed a penalty of $5,300.
ALJ David Barbour upheld the violation, but, after hearing testimony that management considered the
problem inconsequential because the loader crept only about one inch every five seconds (about onehundredth mile per hour), Judge Barbour did not agree a serious injury was likely. “The primary
consideration leading to this finding is the defective vehicles slow rate of movement, he said. The
machine is used daily for maintenance and cleanup. The judge accepted as credible the operators
testimony that miners typically work to the side of the machine, rather than in front of it, and have no
reason to turn their backs to it. “Such miners could easily move out of the way if the skid steer began to
creep, Barbour concluded. MSHA v. Buzzi Unicem USA, FMSHRC No. 2015-329-M (Feb. 11, 2016).
MSHA also contended the defect would have worsened during continued mining operations. However,
the operator introduced evidence that the condition had persisted for about two months before MSHA
cited the violation, without worsening, although the defect had not been documented on the pre-op
form. “Given that timeline, the court does not find it likely that this condition would deteriorate
significantly enough with continued mining operation to make an injury reasonably likely, Barbour
said. He agreed with MSHA that the operators negligence was high.
Because the judge dismissed the S&S finding, he also vacated the unwarrantable failure finding and
reduced the penalty to $634.

©2020 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to
constitute legal advice nor does it create a client-lawyer relationship between Jackson Lewis and any
recipient. Recipients should consult with counsel before taking any actions based on the information
contained within this material. This material may be considered attorney advertising in some
jurisdictions. Prior results do not guarantee a similar outcome.
Focused on labor and employment law since 1958, Jackson Lewis P.C.'s 950+ attorneys located in major
cities nationwide consistently identify and respond to new ways workplace law intersects business. We help
employers develop proactive strategies, strong policies and business-oriented solutions to cultivate highfunctioning workforces that are engaged, stable and diverse, and share our clients' goals to emphasize
inclusivity and respect for the contribution of every employee. For more information, visit
https://www.jacksonlewis.com.

©2020 Jackson Lewis P.C. All rights reserved. Attorney Advertising. Prior results do not guarantee a similar outcome. No client-lawyer relationship has been established by the posting or
viewing of information on this website.
*The National Operations Center serves as the firm's central administration hub and houses the firm's Facilities, Finance, Human Resources and Technology departments.

