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Meet the Authors
The United States Supreme Court heard a one-hour consolidated oral argument in
three arbitration cases involving the intersection of the National Labor Relations
Act and the Federal Arbitration Act on October 2, 2017. Epic Systems Corp. v.
Lewis, No. 16-285; National Labor Relations Board v. Murphy Oil USA, No. 16-307;
Ernst & Young LLP v. Morris, No. 16-300. The argument was the first of the
Court’s 2017-2018 term.
Arbitration agreements requiring employees to waive their right to bring or participate in a class or
collective action have long been enforced pursuant to the Federal Arbitration Act. In the three cases
heard on October 2, the Court is asked to resolve a split among the U.S. Courts of Appeals (Fifth,
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Seventh, and Ninth Circuits) over whether such arbitration agreements violate employees rights under
the National Labor Relations Act to engage in “concerted activities in pursuit of their “mutual aid or
protection. For more information, see our article, Supreme Court to Review Validity of Class Action
Waivers in Employment Arbitration Agreements.
The Courts decision is expected to provide welcome certainty to both employers and employees on the
issue of class waivers in arbitration agreements.
During the argument, four justices (Justices Ruth Bader Ginsburg, Stephen Breyer, Sonia Sotomayor,
and Elena Kagan) asked attorney Paul Clement (representing all three employers in the argument) and
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Deputy Solicitor General Jeffrey Wall (representing the U.S. governments position) questions
suggesting it is their view that these types of arbitration agreements are irreconcilable with the NLRA.
Conversely, Chief Justice John Roberts and Justice Samuel Alito asked questions suggesting that they
hold the opposite view. National Labor Relations Board General Counsel Richard Griffin argued on
behalf of the agency. Justice Anthony Kennedy noted during his questioning of Griffin that employees
could still engage in protected concerted activity if they collectively funneled resources and
information to a single attorney who could represent each employee in an individually-initiated
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arbitration proceeding initiated individually. Justices Clarence Thomas and Neil Gorsuch did not ask
any questions.
While one cannot predict the outcome or its timing with any certainty, a decision is expected in early
2018.
Jackson Lewis has represented Murphy Oil since the inception of the companys case and, at the
certiorari stage, Jackson Lewis attorneys Jeffrey Schwartz, Daniel Schudroff, and Collin OConnor Udell
filed the brief for Respondent Murphy Oil in support of granting the petition for a writ of certiorari, an
unusual procedural posture. Jackson Lewis also assisted on the briefs and in oral argument
preparation and was at the argument.
Jackson Lewis will provide updates on these and other Supreme Court cases.

©2020 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to
constitute legal advice nor does it create a client-lawyer relationship between Jackson Lewis and any
recipient. Recipients should consult with counsel before taking any actions based on the information
contained within this material. This material may be considered attorney advertising in some
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jurisdictions. Prior results do not guarantee a similar outcome.
Focused on labor and employment law since 1958, Jackson Lewis P.C.'s 950+ attorneys located in major
cities nationwide consistently identify and respond to new ways workplace law intersects business. We help
employers develop proactive strategies, strong policies and business-oriented solutions to cultivate highfunctioning workforces that are engaged, stable and diverse, and share our clients' goals to emphasize
inclusivity and respect for the contribution of every employee. For more information, visit
https://www.jacksonlewis.com.
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