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Construction employers should remain mindful of the terms of their collective
bargaining agreements and their obligations under the National Labor Relations Act,
the National Labor Relations Board (NLRB) Division of Advice reminded employers
in five COVID-19 Advice emails as construction continues and resumes during the
COVID-19 pandemic.
One Division of Advice email addressed the obligation to bargain over union COVID-19 proposals. The
Division of Advice concluded that a ready-mix concrete employer could lawfully refuse to bargain over a
union proposal for paid sick leave and hazard pay during the COVID-19 pandemic. The Division of
Advice noted that a party to a collective bargaining agreement need not bargain over issues covered by
the contract during the life of the agreement.
Even if the provisions of the collective bargaining agreement did not specifically cover the issues
proposed by the union, the Division of Advice reasoned that a clear, unambiguous “zipper clause in
the agreement may relieve the employer of the obligation to bargain over the proposals. A zipper
clause in a collective bargaining agreement typically provides that the parties agree that all matters
considered by them to be proper subjects for bargaining are already included in the agreement, and
that during the term of the agreement, no further or other matters are subject to additional bargaining.
The Division of Advice cautioned, however, that a union was not permanently precluded from
bargaining over the COVID-19 issues because, prior to expiration of the agreement, the union could
reopen the agreement for bargaining by serving the contractually required notice upon the employer.
Thus, before acceding to a union request to bargain COVID-19 proposals during an existing labor
agreement, employers should fully analyze the pertinent sections of the collective bargaining
agreement. This includes analysis of whether the employer may decline to bargain COVID-19
proposals because any such obligation is eliminated by the issues already addressed in the agreement,
by the management rights clause, or by a clear and unambiguous zipper clause.
If you have questions or need assistance, please reach out to the Jackson Lewis attorney with whom
you regularly work, or any member of our COVID-19 Team.
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