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Meet the Authors
On September 9, 2021, the White House issued Path Out of the Pandemic: President
Biden’s COVID-19 Action Plan. The Plan outlines a six-pronged approach, portions of
which will impose new obligations on employers across the country.
Most notably for employers, the first prong of the Plan, “Vaccinating the Unvaccinated, includes:
Direction to the Department of Labors Occupational Safety and Health Administration (OSHA) to
issue an Emergency Temporary Standard (ETS) requiring all employers with 100 or more employees to
ensure that all employees are fully vaccinated or able to produce a negative COVID-19 test result on at
least a weekly basis;
A new Executive Order that requires certain government contractors to comply with guidance, to be
published later this month by the Safer Federal Workforce Task Force (Task Force Guidance or
Guidance), which presumably will require that employees who work on or in connection with certain
government contracts be vaccinated, regardless of whether they work on a federal site;
A statement that the Centers for Medicare & Medicaid Services (CMS) will be taking action to require
COVID-19 vaccination for workers in most health care settings that receive Medicare or Medicaid
reimbursement as a condition of Medicare/Medicaid reimbursement (similar to what was previously
announced by the President in August 2021 for nursing homes); and
Direction to OSHA to require covered employers to provide paid time off for employees to get
vaccinated or recover from vaccination.
The Plan also calls on states to adopt vaccination requirements for all school employees as part of the
effort to “keep schools safely open.
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The Plan indicates that the administration will increase the amount of COVID-19 testing by ramping up
production of testing products, offering at-home rapid COVID-19 tests at cost through certain retailers,
and expanding free testing at retail pharmacy sites, among other things.
While the Plan is far-reaching, there are still many unknowns. Employer obligations arising from OSHAs
ETS will be dictated by the timing and the specific ETS provisions and corresponding requirements. The
only thing we know for certain about the forthcoming ETS is that employers will need to continue to adapt
and be prepared to pivot if necessary. It is also unclear how the new ETS will fit in with OSHAs current
COVID-19 Healthcare ETS, in 29 C.F.R. 1910 Subpart U, or impact OSHAs current guidance for nonhealthcare employers. Further, the 27 states with OSHA-approved State Plans, such as California,
Washington, Oregon, and Virginia, will need to determine how to respond to the ETS, once it is issued,
and if certain provisions require implementation alongside the states standards and regulations.
CMS also issued a press release urging Medicare and Medicaid-certified facilities to “make efforts now to
get health care staff vaccinated. However, the agency noted that it is still developing an Interim Final Rule
with Comment Period that will be issued in October.
Employers who are impacted by the Plan, and who may be impacted by an ETS once issued, are advised to
start thinking through how they will navigate many legal issues and operational challenges related to
required vaccination and testing. These issues include policy requirements, workplace testing strategies,
vaccination tracking and management, medical record collection and retention, and accommodations for
religion, disability and pregnancy, as well as wage and hour implications, bargaining obligations for
unionized workplaces, employee confidentiality and privacy issues. Further, employers should consider
the logistical impact on federal contracts and how these obligations will interplay with other state or local
mandates or restrictions on vaccinations.
Stay tuned as we dive into the Plan and corresponding guidance documents, as well as await further
information from federal agencies responsible for complying with the Plan and its directives. And, of
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course, please reach out to the Jackson Lewis attorney with whom you customarily work if you need
assistance considering or developing policies, forms and related training to meet your ongoing COVID-19
challenges.

©2021 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to
constitute legal advice nor does it create a client-lawyer relationship between Jackson Lewis and any recipient.
Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not
guarantee a similar outcome.
Focused on labor and employment law since 1958, Jackson Lewis P.C.'s 950+ attorneys located in major cities
nationwide consistently identify and respond to new ways workplace law intersects business. We help employers
develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged, stable and diverse, and share our clients' goals to emphasize inclusivity and respect
for the contribution of every employee. For more information, visit https://www.jacksonlewis.com.
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