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Meet the Authors
What remedy does an employer have when an H-1B employee terminates his or her
employment before the agreed upon date for the conclusion of employment?
Deciding in favor of the employer, a U.S. Department of Labor Administrative Law
Judge (ALJ), in In The Matter of Administrator, Wage and Hour Div. v. Greater Missouri
Med. Pro-Care Providers Inc., concluded that an appropriate provision in the
employment agreement would entitle the employer to liquidated damages from the
worker. No. 2008-LCA-26 (Oct. 18, 2011).
The Agreement
The employment agreement contained the following provision, which required the H-1B employee to pay
damages to Greater Missouri Medical in the event of early termination:

Additionally, Employee agrees to pay liquidated damages to the Company in the event of early
termination of this Agreement by the Employee, through no fault of Employer, according to the
following schedule: $10,000.00 if Employee terminates this Agreement before the end of 6 months
from the first day of employment; $7,000.00 if Employee terminates this Agreement after the first six
months of employment but prior to the end of the 12 months from the first day of employment;
$4,000.00 if Employee terminates this Agreement after the end of 12 months but prior to the end of
one and one-half years from the first day of employment;, and $3,000.00 if Employee terminates this
Agreement after one and one-half years but prior to the end of two years from the first day of
employment.
Greater Missouri Medicals president explained the liquidated damages provision as follows:
1. The set amounts were based on three considerations:
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A. Damage to the employer and its need to protect its overall investment and interest as a going
concern, and investment of the company in securing the services of the employee;
B. Direct and indirect costs incurred in bringing the H-1B employees to the U.S. and the amount
of profits expected to be derived from each worker ($1,000 per worker per month); and
C. The “Market Perspective value of such employees to other employers who may seek to hire
such workers away from the employer and pay the damages because of the market demand for
such workers.
In later agreements, the employer increased the levels of the early termination damages provision because
of increasing costs in securing H-1B workers.

Available Damages
Under the law, an employer may not require an H-1B employee to pay a penalty for ceasing employment
with the employer prior to a date agreed upon between the employer and employee. 20 CFR 655.731(c)(10).
However, the employer may receive bona fide liquidated damages from the H-1B nonimmigrant worker
who ends employment with the employer early.
The distinction between allowable liquidated damages and non-allowable penalty is to be made on the
basis of the applicable state law. These laws uniformly hold that liquidated damages are amounts fixed or
stipulated by the parties at the inception of the contract. The amounts should be reasonable estimates or
approximations of the anticipated or actual damages caused to the injured party by the breaching party.
In addition, the level of damages in the agreement should takes into account whether there was a total or
partial breach, as evidenced by a sliding scale in the amount claimed based on length of employment prior
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to termination.

Judge Awards Liquidated Damages
The Administrative Law Judge, taking into consideration the testimony at the hearing, found that the early
termination damages provision was not a penalty for early termination, but a bona fide liquidated
damages provision. Therefore, the employer could recover liquidated damages.
***
Jackson Lewis attorneys are available to assist employers with H-1B and other visa issues.
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©2011 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to
constitute legal advice nor does it create a client-lawyer relationship between Jackson Lewis and any recipient.
Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not
guarantee a similar outcome.
Focused on labor and employment law since 1958, Jackson Lewis P.C.'s 950+ attorneys located in major cities
nationwide consistently identify and respond to new ways workplace law intersects business. We help employers
develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged, stable and diverse, and share our clients' goals to emphasize inclusivity and respect
for the contribution of every employee. For more information, visit https://www.jacksonlewis.com.
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