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Philadelphia workers who are not covered by federal sick leave laws, such as the
Families First Coronavirus Response Act (FFCRA), are entitled to paid sick leave
benefits under the new public health emergency leave bill(amending Chapter 9-4100
of the Philadelphia Code) signed by Mayor Jim Kenney. The new leave requirements
remain in effect until December 31, 2020, unless renewed.

Mayor Kenney signed another amendment to Chapter 9-4100 of the Philadelphia Code
to require compensation of lost wages and medical expenses for certain healthcare
employees who contract a communicable disease during a pandemic or epidemic
affecting the City of Philadelphia.

Public Health Emergency Leave

All covered workers are entitled to up to 112 hours of paid public health emergency
leave under the amended ordinance. A covered worker can use the leave for reasons
that track the FFCRA, including when an individual is unable to work due to at least one

of the following reasons:

1. Being subject to a federal, state, or local quarantine or isolation order related to
the public health emergency;

2. Being advised by a healthcare provider to self-quarantine due to concerns related
to the public health emergency;

3. Experiencing symptoms related to the public health emergency and seeking a
medical diagnosis;

4. Caring for anindividual who is subject to a federal, state, or local quarantine or
isolation order related to the public health emergency, or has been advised by a
healthcare provider to self-quarantine due to concerns related to the public
health emergency;

5. Caring for a child of such covered individual if their school or place of care has
been closed, or the child care provider of such child is unavailable due to
precautions taken in accordance with the public health emergency response; or

6. Experiencing any other substantially similar condition specified by the U.S.
Secretary of Health and Human Services in consultation with the U.S. Secretaries

of the Treasury and Labor.
What Qualifies as a Public Health Emergency?

A public health emergency is an emergency related to a public health threat, risk,
disaster, or emergency that effects Philadelphia that is made or issued by a federal,
state, or local official. A public health emergency remains in effect until the declaration
or proclamation lapses or the applicable official terminates the declaration or

proclamation.
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Employers Covered

The amended ordinance applies to both “employers” and “hiring entities.” Hiring
entities are defined as “any individual, partnership, association, corporation, business
trust or combination thereof, that pays a wage or wages for the services of a covered
individual.” Accordingly, businesses that engage independent contractors are
covered.

Workers Covered

The ordinance applies to workers, including part-time workers, who were not covered
by the paid leave requirements of the FFCRA.

This includes the following:

1. Employees of companies with at least 500 employees;

2. Employees of medical practices, hospitals, nursing homes and other healthcare
workers;

3. First responders;

4. Employees of small companies with fewer than 50 employees;

5. Domestic service workers, including home healthcare workers, home companions,
and housekeepers; and

6. Many gig-economy workers and contractors, including drivers for app-based
services.

A worker is considered a “covered individual” if they have worked for at least 40 hours
within the geographic boundary of Philadelphia in a year. Significantly, the ordinance
provides that employees “reasonably able” to telework are not required to be given
public health emergency leave.

Additionally, the ordinance allows hiring entities to require that sick leave under the
ordinance run concurrently with leave provided by federal or state law, unless the
federal or state law prohibits the concurrent use of paid leave.

A covered individual can use all or a portion of their leave at any time during a public
health emergency and for one month following the conclusion of the public health
emergency.

Amount of Leave

Covered individuals who work at least 40 hours in a week are entitled to the greater of
(1) 80 hours of leave or (2) their average hours worked over a two-week period (up to a
maximum of 112 hours).

Covered individuals who work fewer than 40 hours per week receive an amount of
leave equal to the number of hours they worked during an average 14-day period. If a
covered individual’s hours vary from week to week, a hiring entity must use one of the
following calculations:

e A number equal to the average wages or other compensation the covered
individual received per day over the six-month period ending on the date the
public health emergency was declared, multiplied by 14, including wages or
compensation for any hours for which the covered individual took leave of any



type; or

e |f the covered individual did not work over such period, the reasonable
expectation of the covered individual at the time of hiring of the average wages or
other compensation that the covered individual would normally receive within a
typical 14-day period.

Significantly, the up-to-112-hours-of-public-health-emergency leave is available to a
covered individual each time a public official declares:

e Anew public health emergency based on a different emergency health concern; or
e A second public health emergency for the same emergency health concern more
than one month after the first public health emergency officially ended.

Individuals who are eligible for paid leave under the FFCRA are not eligible for paid
leave under the ordinance.

Verifying Leave

The ordinance provides that the public statement of a public official will constitute
reasonable documentation for the use of any paid sick time under the ordinance, and
that a covered individual does not have to provide their employer or hiring entity
documentation from a public official.

Prohibition on Retaliation

The ordinance prohibits hiring entities from taking retaliatory actions against
individuals for exercising protected activity under the ordinance. Protected activities
include, but are not limited to, the following: taking sick leave, requesting sick leave,
filing a complaint regarding an alleged violation, cooperating with an investigation
regarding an alleged violation, and informing an individual of their rights under the
ordinance.

Job Restoration

Employers and hiring entities must restore individuals who take public health
emergency leave to the same position the individual held when their leave began.

Notice and Recordkeeping

Employers and hiring entities must provide individuals with notice of their rights.
Employers also can comply with the notice requirement by supplying each employee
with notice of their rights or conspicuously displaying a poster provided by the City of
Philadelphia.

Hiring entities must keep records documenting hours worked, sick leave taken, and
payment for all individuals.

Healthcare Employee Pandemic Paid Sick Leave

Compensation to healthcare workers for lost wages and medical expenses in the event
the worker contracts a communicable disease covers full-time employees with a
healthcare organization, part-time employees with a healthcare organization, and
“pool employees.” “Pool employees” are defined as “any health care professional,
other than an employee of a temporary placement agency, who works only when he or


https://www.phila.gov/media/20201002165628/COVID19-Pandemic-Paid-Sick-Leave-Poster.pdf

she indicates that he or she is available for work and who has no obligation to work
when he or she does not indicate availability.” To qualify, the employee must have
worked for the employer for at least 40 hours during the three months period prior to
contracting the communicable disease during a pandemic or epidemic.

Healthcare employers must:

e Provide benefits to a pool employee or healthcare employee if the employee
contracts the pandemic- or epidemic-related disease during the pandemic or
epidemic event;

e Reimburse the pool employee or healthcare employee for all lost wages related to
the disease (isolation, treatment, and recovery) when the employee is unable to
work; and

e Reimburse the pool employee or healthcare employee for all medical expenses
related to treatment for the communicable disease or the employer must provide
such care as needed at its facility at no cost to the employee.

Employer must reimburse covered workers at the employee’s normal rate and equal to
the number of days the employee would have worked if the employee did not contract
the disease. The number of days the employee would have worked is determined by
the average number of days worked per week during the three months prior to
contracting the disease. The Philadelphia Fair Work Week Ordinance’s exception for
employers with unionized workforces does not apply for purposes of this amendment.

Implications for Employers

Employers should consider consulting employment counsel to review and revise
policies and practices to ensure they comply with the amendments to Philadelphia’s
paid sick leave ordinance. Employers should consult employment counsel to determine
which workers may be eligible for leave under the ordinance. Finally, employers should
consider providing anti-retaliation training to managers and human resources
personnel regarding the changes.

Jackson Lewis attorneys are closely monitoring updates and changes to legal
requirements and guidance and are available to help employers weed through the

complexities involved with state-specific or multistate-compliant plans.

If you have questions or need assistance, please reach out to the Jackson Lewis
attorney with whom you regularly work, or any member of our COVID-19 team.

©2020 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create a client-lawyer
relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome.

Focused on employment and labor law since 1958, Jackson Lewis P.C.’s 1,000+ attorneys located in major cities nationwide consistently identify and respond to new
ways workplace law intersects business. We help employers develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged and stable, and share our clients’ goals to emphasize belonging and respect for the contributions of every employee. For more information,
visit https://www.jacksonlewis.com.
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