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Pay transparency obligations are in effect in New York State, and the state
Department of Labor has issued employer guidance and proposed regulations.

As of September 17,2023, covered employers must include in any advertisement for a
job, promotion, or transfer opportunity the minimum and maximum annual salary or
hourly rate that the employer believes, in good faith, they are willing to pay the
successful applicant at the time of the posting. For more background information, see
Reminder: New York State Pay Transparency Obligations Take Effect Sept. 17 New
York State Governor Signs Statewide Pay Transparency Law, and New York State
Amends Pay Transparency Law.

To assist employers to comply with this new legislation, the New York State
Department of Labor issued guidance, which includes fact sheets and FAQs, as well as
proposed regulations seeking to clarify an employer’s obligations.

Important takeaways from the issued guidance and proposed regulations include:

1) The obligations apply to private employers with at least four employees who are
advertising new positions, promotions, or transfer opportunities;

2) The obligations apply to all jobs physically performed, at least in part, in New York
State, as well as jobs performed outside of the state that report to a supervisor, office,
or work site in New York.

e But the obligations do notapply to a job where incidental or infrequent
appearances are required in New York State.

e The guidance does not provide clarification on what it means to “report to” a

supervisor, office, or other work site in New York.

3) The obligations are not applicable to temporary firms, such as temporary hire
agencies or staffing agencies for temporary positions with clients.

o Wage obligations apply for jobs advertisements to work at the temporary help
firmitself.

4) Job advertisements must include a salary range for base pay and generally also
must include job descriptions:

e Base pay cannot be conflated with other types of benefits or payment, such as
commissions, tips, bonuses, stocks, meals, lodging, insurance, retirement plans,
severance, and paid time off. But employers are not prohibited from separately
providing information on additional relevant compensation or benefits beyond
the requirements of providing base pay if they desire. For example, a range of
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(Rich) compensation for a tipped job may be stated as “$18 dollars an hour,” but it may

Principal also exceed the requirements by stating “18 dollars an hour plus tips.”
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Richard.Greenberg@jacksonlewis.com e Theregulations acknowledge that there may be circumstances where an

employer pays higher than the posted good faith range, such as when an
employer needs to increase the hiring budget to attract qualified candidates or
when specific experience, education, or change in the market requires it.

e Salary ranges must be provided for multiple levels of seniority, geographic
location, or region.

5) Job Descriptions

e Ajob advertisement must include a job description, to the extent one exists.
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e There remains no obligation to post an advertisement for any position.
6) Third-Party Postings

e Employers are required to include a base salary range in advertisements whether
they are posted directly by the employer or by a third-party platform.

e Employers are responsible for compliance for all job advertisement they have
consented to post.
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o Employers will not be responsible for job advertisements that are “scraped” or
automatically aggregated and posted by a third-party without their knowledge or
consent.

Lastly, the law does not prohibit employers from hiring, promoting, or transferring

Related Services

employees without posting a job advertisement and does not require employers to use

National Compliance and Multi-State 2 specific medium for posting job advertisements.

ls)olu]talon.s In addition to New York City, other localities in New York (Albany County, Ithaca, and
t

ay Bquity Westchester County) have enacted similar legislation. In fact, Westchester County

Wage and Hour

amended its law to eliminate language that it is preempted by state law.

Please contact a Jackson Lewis attorney if you have any questions about these
developments.

©2023 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create a client-lawyer
relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome.

Focused on employment and labor law since 1958, Jackson Lewis P.C.’s 1,000+ attorneys located in major cities nationwide consistently identify and respond to new
ways workplace law intersects business. We help employers develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged and stable, and share our clients’ goals to emphasize belonging and respect for the contributions of every employee. For more information,
visit https://www.jacksonlewis.com.
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