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Transcript

Alitia Faccone:

Welcome to We get work™ and The Year Ahead 2024 podcast series. Covering
workplace issues from both subject matter and industry perspectives, the 19
episodes in our series provide both big picture trends and detailed tactics that can
help employers achieve their workplace ideal, while remaining real about
regulations, compliance challenges, and more in 2024. Jackson Lewis invites you
and others at your organization to experience the report's legislative, regulatory,
and litigation insights in full at our website, JacksonLewis.com, or listen to the
podcast series on whichever platform you turn to for compelling content.

Melissa Ostrower:

Hello everyone, and thank you for joining us for this special episode of We get
work™ for The Year Ahead 2024 report. Today we're talking about family forming
benefits including fertility, surrogacy and adoption benefits, and I'm here with my
partner Kellie Thomas, who is going to be providing very helpful information
about this topic. Kellie, would you like to introduce yourself?

Kellie Thomas:

Sure, thanks Melissa. I've been at Jackson Lewis since about 2015, and when 1
came here I started to really delve into the health and welfare plan world. But over
the last few years, as we've seen a pretty active job market, we've gotten a lot of
calls from clients looking for new ways to incentivize and retain employees. And
one of the biggest ways that they've been doing that is with these family forming
benefits. So I'm happy to be here today to talk about them.

Melissa Ostrower:

Thank you. So Kellie, as the firm leader in fertility adoption and surrogacy
benefits, what would you say was the top trend in this area in 2023 and what are
you anticipating will be the top trend in 2024? Don't worry, I know you don't have
a crystal ball, but just based on your experience last year.

Kellie Thomas:

Absolutely. So I would say the first thing that we've really started to see an
increase of is a change in health plan benefits from what we would call strictly
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infertility benefits to fertility benefits. And what I mean by that is infertility
benefits traditionally have been the sort of benefits, IVF, IUI, things like that, that
employers will cover when an employee has a medical diagnosis of infertility,
which generally requires a male and a female and 12 months of trying and not
successfully having a child.

Kellie Thomas:

As part of just an overall move that we see toward new DEI efforts, that type of
thing, a more inclusive workplace, now we're seeing fertility benefits which
basically don't require that diagnosis. And so they can be utilized by say a single
woman who wants to have a baby on her own, same sex couples, that type of thing.
So it covers the same types of procedures and medications, that type of thing, but
without that diagnosis.

Kellie Thomas:

So that's probably the number one thing that I've really seen evolving over the last
few years. And those are benefits specifically that are sometimes offered just
directly through an employer's health plan, but there are also ways to structure it
so that it can be offered as a benefit that's integrated with, but still separate from
the employer group health plan.

Kellie Thomas:

Along with that, there's also an increase in other tax favored benefits. So for
example, qualified adoption assistance plans that allow employers to reimburse set
amount of adoption expenses on a tax favored basis, surrogacy benefits. And as a
side note to our discussion here, even tax favored tuition benefits, which we've
been seeing a lot of requests for. So I think it's just a general theme of employers
looking for a way to reach out and benefit people in their whole lives through their
benefit packages.

Melissa Ostrower:

Thank you. Very interesting. So I'm sure a lot of employers are listening to this
and really getting excited, but they might be thinking, "What types of laws are
implicated when offering these benefits? Are there things I need to think about
that I may not have thought about before?"

Kellie Thomas:

Yeah, absolutely. And that's really the question of the hour because fertility in
particular is a tricky one because if it's not offered in your regular group health
plan, you're actually creating a new group health plan. And that's where employers
get nervous because we start throwing all the acronyms at them. So there's ERISA,
there's the Affordable Care Act, ACA, there's COBRA, there's HIPAA, basically
everything you have to worry about generally for what you think of as your
standard health plan can come into play for these fertility benefits.

Kellie Thomas:

There's also tax code implications for all three types of these family forming



benefits. And so there are certain benefits under a fertility called an HRA, health
reimbursement arrangement can be offered on a pre-tax basis, but not everything.
And then qualified adoption expenses, same thing. We have the code to worry
about, the internal revenue code. Surrogacy benefits are taxable, including some
technical issues that we'll talk about in a minute that need to be considered. So the
big statutes that everyone's worried about when it comes to employee benefit
plans factor in one way or another to each of these benefits.

Melissa Ostrower:

Thank you. Very interesting. So what are the traps that you like to highlight that
employers should definitely consider before putting in this benefit or if they have
this type of benefit in place making sure they're compliant?

Kellie Thomas:

Absolutely. So as I mentioned before, the biggest one is you don't want to create
the inadvertent group health plan, which is a term I started using because it came
up a lot when employers were putting travel benefits in place post the Supreme
Court decision in Dobbs. And so we'd get these calls and usually a panicked HR
person who would say, "They just did a big announcement to the whole company
that we're going to have this new travel benefit, but I didn't know about it. And
how do we do this and how is it compliant?"

Kellie Thomas:

So it's really the same considerations here. When an employer is paying medical
expenses for an employee, their spouse or their dependents, that can create a
group health plan. And so while there are certain fertility benefits that may fall
outside of that medical care umbrella, just by way of example, long-term egg
storage, when there's not a medical infertility diagnosis and certain other more
discreet examples, most of what we think of as a fertility benefit is going to be
medical care. So therefore you have the group health plan issue.

Kellie Thomas:

There are pretty strong penalties for non-compliance when you have a group
health plan. The biggest one, the biggest sort of sludge hammer penalty, it can
become under the ACA. If you have a fertility benefit HRA that's not integrated
with your group health plan coverage, that actually violates ACA market reforms
and that can be thousands of dollars a day for that type of violation. So these are
absolutely benefits that can be fine and structured properly, but there are certain
rules that we need to make sure are followed.

Kellie Thomas:

Other things to think about, although certainly not quite as scary as the ACA
market reform violations, but with qualified adoption expenses because you have a
tax favored benefit, those non-discrimination rules under the code that we hear
and talk about with certain other benefits also come into play. So that's generally
referring to discrimination in favor of your more highly compensated employees.
So often we have to structure those so that they're wider basis an employer may



initially think of when they're structuring the benefit.
Kellie Thomas:

And then under the surrogacy, it's a funny one, surrogacy benefits are taxable, but
under code section 409A, which is one that makes everyone's toes curl when they
talk about it, there are rules about taxable reimbursements. And so if you're
structuring your surrogacy benefit to have a lifetime limit, you may inadvertently
trip over that rule. That's one, just raise a flag on that one. There are ways we can
work around that issue, but again, we just need to be careful on how the benefit is
structured.

Melissa Ostrower:

Thank you. Well, this is really helpful information. On the one hand, these
benefits can be very helpful to employees and really fill a void and help attract and
retain talent, but there also are quite a few compliance burdens, so to speak.

Kellie Thomas:
Absolutely.
Melissa Ostrower:

So which types of employers do you think would want to consider implementing
these types of benefits, given the compliance issues involved and there is some cost
to setting up and making sure our plan is compliant?

Kellie Thomas:

Yeah, absolutely. The nice thing about these benefits is they can really work for an
employer of any size. And the reason for that is it's relatively low cost to set these
up, and I'll put them in the two different categories. It's a little more involved
when you're putting a fertility benefit in place. There's more avenues you have to
think about. Adoption and surrogacy in particular. You need a plan document, you
need a structure and you need a way to administer it. And from a budget
perspective, you can set your own reimbursement limits on these, really all three
of them. And so it makes it easier to budget than certain other types of benefits
because you can look at who is your population? What's your expected utilization
rate? Where do you want to be in terms of overall costs, say on an annual basis?
And you can back out from there to come up with a limit that you want to impose.

Kellie Thomas:

There's no minimum, you could have an adoption or surrogacy benefits that's
$1,000 or something. So it doesn't have to be huge and you can try it out, you can
adjust it on a go forward basis. And so I think that ease of setup and flexibility
makes this really appealing. And as I mentioned before, it often not only these are
requested by employees on a somewhat regular basis, and it does fit into a general
message to employees that you are thinking about your workforce in an inclusive
way.

Melissa Ostrower:



Thank you, Kellie. And as a final question, for those employers listening right now
who want to explore adding these benefits in 2024, what would you say is the first
step that they should undertake in doing so?

Kellie Thomas:

I would say definitely call us. So I do think really getting ahead of these issues is
always much easier than chasing them. So we can help with design, overall design
and documentation. And then usually you're going to want to pull in a third party
administrator to help you administer the benefits. There are three main players in
the market right now. We're familiar with their agreements, we're familiar with
their documents, and we can work within that structure to help put this benefit
into place.

Kellie Thomas:

And we do recommend, so particularly fertility benefits, it's good to have an
outside claims administrator. If you think through it, you don't necessarily want,
say your HR folks getting people's medical information and making claims
decisions. And so these companies can handle that. They can offload that burden
for you, so they would be able to handle those.

Melissa Ostrower:

Perfect. Well, thank you so much, Kellie. This information was very helpful and
informative. So to all of you listeners, please feel free to reach out to Kellie
Thomas, me, Melissa Ostrower, or any other member of our group here at Jackson
Lewis, and we would be happy to talk about these issues or any other benefits
issues you have. Happy 2024 everyone.

Kellie Thomas:
Thank you.
Melissa Ostrower:
Thank you.

Alitia Faccone:

Thank you for joining us for The Year Ahead 2024 special edition podcast series.
Please tune into our next episode, where we will continue to tell you not only
what's legal, but what is effective. All of our Jackson Lewis podcasts are available
to stream and subscribe on Apple Podcasts, Google Podcasts, Libsyn, Pandora,
SoundCloud, Spotify, Stitcher, and YouTube.

©2024 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create a client-lawyer
relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome.

Focused on employment and labor law since 1958, Jackson Lewis P.C.’s 1,000+ attorneys located in major cities nationwide consistently identify and respond to new
ways workplace law intersects business. We help employers develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged and stable, and share our clients’ goals to emphasize belonging and respect for the contributions of every employee. For more information,

visit https://www.jacksonlewis.com.
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