Legal Update Article

Disputing What ‘Dispute’ Means: Courts Debate
When Ending Forced Arbitration Act Applies

By Scott P. Jang & Samia M. Kirmani

May 16, 2024

Meet the Authors

)

Scott P. Jang

Principal

(415) 394-9400
Scott.Jang@jacksonlewis.com

Samia M. Kirmani
Principal

(617) 367-0025
Samia.Kirmani@jacksonlewis.com

Related Services

Alternative Dispute Resolution
Employment Litigation
National Compliance and Multi-
State Solutions

Sexual Harassment

The Ending Forced Arbitration of Sexual Assault and Sexual Harassment Act(EFAA) gives

an employee the option of bringing claims related to sexual assault or harassment in court
instead of arbitration. The EFAA, however, applies only to a “dispute or claim” relating to
sexual assault or harassment that “arises or accrues” on or after March 3, 2022. What
constitutes a “dispute” and when does it “arise”? Those terms are not defined in the EFAA.

These are the questions, among others, that courts have grappled with when determining
the EFAA’s applicability.

Eighth Circuit
The U.S. Court of Appeals for the Eighth Circuit is the most recent appellate court to take

up theissue.

In Eniola Famuyide v. Chipotle Mexican Grill, Inc.,the district court declined to compel
arbitration based on the following facts:

¢ In November 2021, a coworker allegedly sexually assaulted the plaintiff.

e The plaintiff allegedly reported the assault, but no one within the company
investigated.

o InFebruary 2022, the plaintiff’s attorney and the company’s attorneys exchanged
letters regarding the plaintiff’s attorney’s investigation into the alleged assault and
harassment and the plaintiff’s attorney demanded that the company preserve
evidence.

e InJuly 2022, the plaintiff initiated a lawsuit against the company in court.

While each of these events offered different times when a “dispute” could have arguably
arisen, the district court concluded that a “dispute” arose only when the plaintiff filed her
lawsuit in July 2022 (two months after the effective date of the EFAA). Only then,
according to the district court, had the plaintiff asserted a right, claim, or demand to which
the company had taken a sufficiently adversarial or opposing position to constitute a
“dispute.”

The company appealed, and the U.S. Court of Appeals for the Eighth Circuit heard oral
argument on May 8, 2024. The three-judge panel questioned the company on whether
equating a “dispute” with the alleged sexual assault in November 2021 would render the
term “dispute” superfluous, as it would seemingly result in many cases in the “dispute
arising” at the same time as the “claim accruing.” The Eighth Circuit, however, expressed
particular interest as to whether the exchange of attorney letters pre-litigation was
sufficient to trigger a “dispute” under the EFAA. This would make a difference in the case
because the exchange of letters occurred in February 2022, before the enactment of the
EFAA. The Eighth Circuit has jurisdiction over Arkansas, lowa, Minnesota, Missouri,
Nebraska, North Dakota, and South Dakota, and a decision in the case is expected this
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summer.

California

The California Court of Appeal for the Second District considered the same issue inKader
v. Southern California Medical Center, Inc.,99 Cal. App. 5th 214 (2024). There, like the
district court in Famuyide, the California Court of Appeal held that a “dispute” does not
“arise” within the meaning of the EFAA merely from the fact that sexual assault or
harassment allegedly occurred; rather, in the court’s view, a “dispute” arises only when one
party asserts a “right, claim, or demand” and the other side “expresses disagreement or
takes an adversarial posture” to the right, claim, or demand.

Thus, as applied to the plaintiff in Kader, the court concluded that a “dispute” arose only
when the plaintiff filed an agency charge with the California Civil Rights Department
regarding the alleged harassment and obtained a right-to-sue notice. The court stressed
that there was no prior evidence that the employee ever complained about the alleged
sexual harassment internally nor did the alleged harasser deny the sexual harassment when
he allegedly threatened to fire the plaintiff if the plaintiff disclosed the conduct. As such,
the date when the plaintiff filed the agency charge in May 2022 controlled (approximately
two months after the effective date of the EFAA), and the plaintiff’s claims relating to
sexual harassment could not be compelled to arbitration.

Courts continue to work out the EFAA’s precise contours and applicability since its
enactment in 2022. Jackson Lewis will continue to monitor developments with the EFAA
and related arbitration issues.
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