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Noncitizens present in the United States illegally and facing deportation can request
voluntary departure instead of a removal order under certain circumstances. If
granted, an individual who follows the court’s directive will not be subject to the usual
repercussions of deportation. Indeed, they might even be able to return to the United
States quickly with proper sponsorship. But they must leave the country voluntarily
within the period directed. If they do not, they can be subject to steep fines and be
barred from returning to the United States for up to 10 years.

What happens when a noncitizen’s voluntary-departure period ends on a weekend or
public holiday and, instead of leaving the country, the noncitizen files a motion to
reopen the process on the next business day? The U.S. Supreme Court will hear oral
argument on Nov. 12, 2024, in Velazquez v. Garland,No. 23-929, addressing this
scenario and the existing circuit split.

The U.S. Court of Appeals for the Tenth Circuit held that, regardless of what day of the
week a voluntary-departure period expires, the law requires a noncitizen moving to
reopen or reconsider removal proceedings to file within the calendar-day period set in
the voluntary departure order. This holding, however, conflicts with a decision by the
U.S. Court of Appeals for the Ninth Circuit. In Meza-Vallejos v. Holder, 669 F.3d 920
(2012), the Ninth Circuit held that when a noncitizen’s deadline for voluntary departure
falls on a weekend or holiday, the noncitizen has until the next business day to file a
post-decision motion to reopen or reconsider.

In the case under review, the Department of Homeland Security (DHS) initiated removal
proceedings against a noncitizen alleged to be unlawfully present in the United States.
On the noncitizen’s request, voluntary departure within 60 days was granted in lieu of
DHS removal. The noncitizen filed a timely appeal requesting other relief. The appeal
was dismissed but another 60-day voluntary departure period was granted. The final
day fell on a Saturday. However, a motion to reopen was filed on the following Monday.

The Board of Immigration Appeals (BIA) ruled that because the motion to reopen was
filed outside the voluntary-departure period, eligibility for other immigration relief

terminated.

On appeal, the Tenth Circuit agreed with the BIA, finding that extending the departure
deadline to allow filing of post-relief motions would require rewriting the statute.

The Supreme Court’s decision in this case will have important implications. The Tenth
Circuit’s ruling conflicts with the long-standing practice within the courts that, when a
deadline falls on a weekend or holiday, it is extended through the next business day.
This principle is reflected in federal regulations, official practice manuals, and
secondary source materials. Consistent with this practice, Courts of Appeals have
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extended immigration deadlines to the next business day. Countless noncitizens, who
have relied on this long-standing practice, and whose departures were timely under the
Ninth Circuit’s rule, would not be considered timely under the Tenth Circuit’s rule. If the
Supreme Court adopts the Tenth Circuit’s rule, confusion will ensue regarding whether

those departures were timely at all.

The Supreme Court’s ruling in this case could also have implications beyond relief
specific to voluntary departure, particularly following the Court’s decision in Loper
Bright Enters. v. Raimondo, 144 S. Ct. 2244 (2024), that deference need not be given to
agencies’ interpretation of an ambiguous statute. A Supreme Court ruling in Velazquez
in favor of the government could create uncertainty as to filing deadlines set by
administrative agencies. For example, USCIS has exercised discretion to extend filing
deadlines where it must close its offices because of severe weather, preventing
acceptance of filings until offices reopen. Under such circumstances, USCIS has
treated filings received when the office reopens as timely filed. If the Supreme Court
rules that administrative agencies have no discretion to extend the period to file post-
order motions seeking relief, agencies may also lose discretion to extend other

deadlines, such as the previous example.

Jackson Lewis attorneys will monitor and provide updates in this case. Please contact

us if you have any questions.
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