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The Federal Trade Commission’s much-anticipated final rule
prohibiting all non-compete agreements for all employees at all
levels, with only extremely limited exceptions, arrived in April — 15
months and 26,000+ public comments after being first proposed.
With legal challenges already underway, the implications of, as well
as exceptions to, this final rule are a classic “hope for the best,
prepare for the worst” scenario.

FTC: Non-compete agreements

Final rule effective: 09.04.24 (120 days after publication in the
Federal Register)

Broadly bans all true non-compete clauses — contractual but can also include
any workplace policy, whether oral or written.

Defines “non-compete clause” as “[a] term or condition of employment

that prohibits a worker from, penalizes a worker for, or functions to prevent a
worker from” either seeking or accepting work after the conclusion of
employment, or operating a business after the conclusion of employment.

It is possible that non-disclosure agreements, training repayment agreement
provisions, and non-solicitation agreements that are overbroad and “function to
prevent” a worker from seeking or accepting other work or starting a new
business after employment ends could be barred by the final rule, depending on
the precise language of the agreements and the surrounding facts and
circumstances.

Notice requirement: Although the final rule does not contain a rescission
requirement, employers must give notice to workers who entered into a non-
compete clause that the non-compete provisions are unenforceable.

Coverage: All current and former workers, regardless of which entity hired or
contracted with them to work and regardless of the worker’s position, title, or
status, are covered by the final rule.

Non-compete clauses entered into with “senior executives” (workers who are in a
“policy-making position” and earned at least $151,164 annually) prior to the
effective date remain enforceable.

Generally, garden variety non-solicitation clauses are not covered by the final
rule.

Other considerations


https://www.jacksonlewis.com/insights/federal-trade-commissions-sweeping-final-rule-ban-non-competes-what-you-need-know
https://www.jacksonlewis.com/insights/texas-court-preliminarily-enjoins-ftc-enforcing-its-non-compete-ban-refuses-now-extend-order-all-employers
https://www.jacksonlewis.com/insights/maryland-bans-non-compete-agreements-certain-healthcare-professionals
https://www.jacksonlewis.com/insights/rhode-island-prohibits-use-non-competition-agreements-nurses-governor-vetoes-broader-ban
https://www.jacksonlewis.com/insights/pennsylvania-bans-most-non-compete-agreements-healthcare-practitioners
https://www.jacksonlewis.com/insights/louisiana-limits-non-compete-agreements-physicians
https://www.jacksonlewis.com/insights/mid-year-2024-now-next

® FTC has limited jurisdiction.

® The final rule expressly incorporates two limited exceptions for the “bona fide
sale” of a business entity or its operating assets and “where a cause of action
related to a non-compete clause accrued prior to the effective date.”

> Expané_AII
State limitations on non-competes

>
Pending challenges

Key employer takeaways

Don’t panic!

® The FTC’s final rule is not yet effective and the legal challenges to it are
significant.

Hope for the best and prepare for the worst

® Do your senior executives meet the definition for an exception from the ban?

® Do your agreements “function” to prevent or penalize a worker from taking
another job?

® Who will need to receive notice?

As always...

® Draft narrowly to protect legitimate business interests, such as trade secrets,
confidential information or customer goodwill.

® Draft for severability.

® Avoid non-competes for lower-level workers absent legitimate reasons to do so.

Related readings



Federal Trade Commission’s Sweeping Final Rule to Ban Non-
Competes: What You Need to Know

Texas Court Preliminarily Enjoins FTC from Enforcing Its Non-
Compete Ban, but Refuses (for Now) to Extend Order to All
Employers

Maryland Bans Non-Compete Agreements for Certain Healthcare
Professionals
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Rhode Island Prohibits Use of Non-Competition Agreements With
Nurses; Governor Vetoes Broader Ban
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Pennsylvania Bans Most Non-Compete Agreements for Healthcare

Practitioners
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Louisiana Limits Non-Compete Agreements for Physicians

Mid-Year 2024: Now + Next
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Take me back to the report

©2024 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create a client-lawyer
relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome.

Focused on employment and labor law since 1958, Jackson Lewis P.C.’s 1,000+ attorneys located in major cities nationwide consistently identify and respond to new
ways workplace law intersects business. We help employers develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged and stable, and share our clients’ goals to emphasize belonging and respect for the contributions of every employee. For more information,

visit https://www.jacksonlewis.com.
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