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“PAGA is a statute that's not employer-friendly, but one of the benefits of this last year is

that we had some amendments come through that did, for lack of a better phrase, throw

employers a little bit of a bone when it came to dealing with PAGA cases. One benefit is an

expanded ability to cure labor code violations. The other involves arbitration and our ability

to fight these claims and not just have to wait to trial to do it.” 

Transcript
INTRO

Welcome to We get work® and the Year Ahead 2025 podcast series. This year, our
special report and corresponding podcast series are created to help you move forward
steadily, seamlessly, and successfully in a workplace law environment in persistent
flux. Jackson Lewis invites you and others at your organization to experience the
report's legislative, regulatory, and litigation insights in full at our website,
JacksonLewis.com or listen to the podcast series on whichever platform you turn to
for compelling content.
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Eric J. Gitig
Principal, Los Angeles

I'm Eric Gitig, and I'm here with Lara Besser. We are on the Jackson Lewis California
Class and PAGA Action Resource Group. We are here today to talk about PAGA.
PAGA is one of the least just and fair laws that employers are dealing with today in
California. It poses a number of problems for California employers. Despite the new
amendments, which we're going to talk about from June 2024, they're still very
problematic for employers. 

Laura, do you want to start talking about the amendments a little bit?

Lara P. Besser
Principal, San Diego

Sure, thanks, Eric. I understand the PAGA is a statute that's not employer-friendly,
but one of the benefits of this last year is that we had some amendments come
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through that did throw employers a little bit of a bone when it came to dealing with
PAGA cases. 

One of the benefits that we have seen from these new PAGA amendments is an
expanded ability to cure Labor Code violations. The new amendments treat the ability
to cure Labor Code violations differently based on the employer size. The idea behind
it is that the legislature was trying to give smaller employers a leg up and be able to
defend against these PAGA claims. So, smaller employers may need less than 100
employees during the putative PAGA period, which is one year and 65 days prior to
filing the PAGA complaint. Those smaller employers are now able to cure any Labor
Code violation that they want to. The process of doing so is to be brought up through
the LWDA, the Labor and Workforce Development Agency, by filing a confidential
proposed notice of a cure and walking the LWDA through how they are going to cure
these alleged violations. So now, the one benefit is they can cure any Labor Code
violation as opposed to previously, it was just wage statement violations.

Larger employers, those with more than 100 employees, are also able to avail
themselves of the cure process. The mechanism is just a little bit different. Now, they
have to go through an early neutral evaluation conference, present to a judge or a
magistrate how they are proposing to cure and have that blessed by the magistrate or
the judge prior to implementing that. That's one of the upsides to the PAGA
amendments.

Eric, I think you might want to talk a little bit about penalties.

Gitig

The other potential benefit for employers is that there were some penalty caps
imposed. Prior to the amendments, the civil penalties that employers could face were
either $100 or $200 per employee per pay period. Now, there's the option to cap these
penalties at 15 % or 30 % based on showing that you took all reasonable steps to
comply with the Labor Code. The 15 % cap is if you took reasonable steps before
getting notice of a PAGA action. The 30 % cap is if you have a plan in place after
receiving notice that a PAGA notice was filed against you. You are going to be taking
all reasonable steps to comply with the code with respect to the allegations in the
PAGA notice. What ‘all reasonable steps’ means is up for debate. That's something we
expect to see a lot of litigation on in the next year and probably longer. The Labor
Code does give some examples of reasonable steps. It's a non-exhaustive list. It's going
to really come down to the judge as to whether those caps are going to be put into
place. The four things that the Labor Code does mention are an audit of time and
payroll records, having compliant written policies, having manager training of the
relevant Labor Code provisions and disciplining supervisors and managers who may
have a hand in causing Labor Code violations. When these are going to come into play
and at what point in a PAGA case, we don't know. 

There are some pros and cons, obviously, to trying to take all reasonable steps in terms
of an attorney-client privilege issue. That's something that if you do get a PAGA notice
or you do have concerns that there are Labor Code violations, we strongly recommend
talking to your attorney or your in-house counsel to see what can be done to cap your
penalties, either in a PAGA case going forward or one that is currently happening. A
15 % cap is obviously a huge potential benefit for employers. 



Laura, do you want to talk about some other benefits of the PAGA amendments?

Besser

Sure, thanks, Eric. The main benefit is the standing requirement. Prior to the PAGA
amendments, standing was kind of in flux. Standing meaning whether or not an
employee actually has to suffer a Labor Code violation to bring a PAGA claim
regarding that violation. Previously, an employee could have been an exempt
employee and trying to represent non-exempt employees with their meal and
respirate claims, things of that nature. Many courts were allowing cases like that to
proceed.

Now PAGA has been amended to require the employees to actually have suffered a
Labor Code violation to represent a claim on a representative basis, which is a
significant improvement for the employers. Because now the employees can't just
bring an amorphous claim that covers all potential Labor Code violations. They
actually have to have suffered a violation.

Gitig

The fact that you have this standing requirement, or the fact that I should say that you
didn't have the standing requirement prior to the amendment, says just about
everything you need to know about PAGA and doing business in the state of
California. I've seen despite the new amendments, you still have some attorneys who
are sending you these PAGA notices with 27 alleged violations in them. Some of them
are when it comes to the actual limiting the complaints for standing purposes. What
we expect to see going forward is employers and plaintiffs pushing the limits of these
amendments and finding out when these potential benefits to employers are going to
come into play. So, for example, the standing requirement, is that something you're
going to be able to make a motion for early on in the case if there's a standing issue? Is
it something you're going to have to wait until trial? Manageability is also something
that was covered in the amendments. Is that something that's going to have to wait
until the time of trial, or is it something that you'll be able to make a motion to help
limit discovery? These are things that we expect to see litigation on in the year ahead.

Besser

Right, Eric. Another thing to keep in mind too is the impact of arbitration, the
employer's ability to compel arbitration in light of the PAGA amendments. What it
appears to be is that employers are going to have to choose whether or not they're
going to avail themselves of the cure process; these larger employers can go through
the early neutral evaluation process as opposed to going through and getting the stay
on arbitration.

Several courts have already indicated that if an employer is going to avail themselves
of that N & E process, then they are availing themselves of the forum, and they're
waiving their right to be able to compel arbitration. So, again, that N & E process is
where an employer can try to cure or bring to the judge or the magistrate their Labor
Code violations, they allege the Labor Code violations of their defenses and try to
resolve the claims and get a stay in the action until that happens. But if they do that,
then many courts are saying they've availed themselves of the form and cannot compel



arbitration. It looks like it's going to be one or the other on that.

Gitig

I will talk a little bit about the state of PAGA versus arbitration in a little bit. 

The other thing that I want to talk about in terms of the amendments is that we have
seen an uptick in investigations by the LWDA in response to PAGA notices. So PAGA
notices, they're filed. A plaintiff has to wait 65 days to file a lawsuit after that notice
has been filed. Those 65 days give the LWDA time to decide whether it wants to
investigate on its own. Prior to the amendments, I had never heard of, or maybe I'd
heard of, one situation where the LWDA attempted to investigate. They ended up not
in that situation, and the lawsuit proceeded. I've heard of at least three situations now
with clients of the firm who are getting notices from the LWDA requesting records
following a PAGA notice under their subpoena powers. These requests for records do
not go back one year under the PAGA limitations period. They're going back three
years. So, it's something to look out for.

The other thing to look out for is just the impact of these amendments on settlement
values or case values in general. In theory, you have these penalty caps that should
help employers who are looking to try to resolve these claims get out of them at a fairer
value, if there is such a thing. They should also help in terms of employers who do
want to fight these claims and hopefully give them some tools to fight it prior to trial.
One of the big problems of PAGA pre-amendment is that you really didn't have any
options to fight these claims prior to trial.

One other development in PAGA that happened was the ability to settle out PAGA
cases, which took a step forward for employers. Wouldn't you say, Lara?

Besser

Right. Another case that came out this last year that we're going to look at the impact
of going forward in 2025 is Turrieta v. Lyft. The court ruled that PAGA plaintiffs do
not have an automatic right to intervene in, object to settlements or move to vacate
judgments and other PAGA cases with overlapping claims. The significance of that
case is that now it allows us to settle PAGA cases or alleged PAGA violations with
more desirable opposing counsel without that risk of having to defend against
Motions to Intervene or objections to settlement. That's one benefit that we're going to
see a lot more this year. A lot more of the defense counsel is getting bolder in trying to
find a better deal for their client to settle these PAGA cases.

Gitig

The flip side to that, Laura, is that a lot more plaintiff's attorneys filing on top of each
other in the PAGA cases. Whereas before, you may have had people who are less
willing to file on top of another plaintiff once there's litigation pending; now, there's
just filing after filing because even the last to file knows that the company can
negotiate with them directly if they're willing to be more reasonable. Sometimes, that
works out in the employer's favor--you're able to negotiate with a more desirable
settlement partner. However, for those employers who may want to fight or,
depending on the plaintiff's firms, that are filing the claims, there can be some
negative adverse impact of these multiple filings in a PAGA case.



One of the things I alluded to earlier that I want to touch on is the state of PAGA
versus arbitration. There have been a lot of developments in the last few years since
Viking River Cruises, Inc. v. Moriana, going forward to Adolph v. Uber
Technologies. Before you were getting a lot of PAGA cases where we were trying to get
them either dismissed at first or at least stayed pending a Motion to Compel
arbitration. Now, we're looking at whether courts will even enforce arbitration
agreements with respect to the individual components of a PAGA claim. A lot of
plaintiffs are trying to get around this, and some courts are permitting it. In the year
ahead, we do expect to see potentially some appellate decisions on that to clarify
whether you can do that or not. 

At least one good development in 2024 was the Rodriguez v. Lawrence Equipment
case. A court ruled that if you do compel the individual component the individual
component of a PAGA case to arbitration and then defend the claims in arbitration,
that plaintiff will no longer have standing to pursue the PAGA claims on behalf of the
representative group or the non-individual group. It is a strategy for employers. We
see a lot of plaintiffs who were at a company for a week and a half, even if that,
bringing these PAGA claims on behalf of all 5,000 or more employees in California. If
you have somebody who was there for a limited amount of time or even not limited,
but you're able to defend the claims, you're able to get out of that PAGA claim.

Besser

One thing that I've been seeing a lot, and I'm sure you have too, is that plaintiff
counsels are now filing representative-only cases without seeking any individual
penalties to try to circumvent that Rodriguez ruling and losing their standing. This is
one thing that we're going to see more and the courts ruling on next year, seeing
whether or not they can actually do that.

Gitig

In terms of closing thoughts, PAGA is still horrible and a bane on the existence of
California employers. But for the first time, potentially, there may be some light in
terms of the amendments, our ability to fight these claims and not just have to wait to
trial to do it. So, you have employers who don't have to make the decision of settling
out right away or going all-in in terms of trials. There is some hope for employers in
2025.

Besser

I agree, Eric. If an employer is well prepared with arbitration agreements and now
with these PAGA amendments, they can at least defend against these types of cases
and put themselves on an equal footing going forward.

Gitig

Especially with the reasonable steps. There are things that you can do on an annual
basis to protect yourself if a PAGA claim is filed against you, which is a good thing for
employers.

Besser



All right, well stay tuned for more content to come. Thank you all for joining us.

Gitig

Thank you.

OUTRO

Thank you for joining us for The Year Ahead 2025 special edition podcast series.
Please tune to future episodes, where we will continue to tell you not only what's legal,
but what is effective. 

Our We get work® podcast is available to stream and subscribe on Apple, Spotify, and
YouTube, as well as JacksonLewis.com. If you enjoyed these episodes, we encourage
you to share any or all of them with your network and leave a review to help others
find us. 

We would love to hear your suggestions for future topics, or if you're interested in
being a guest on our show. Please reach out to us at Wegetwork@JacksonLewis.com. 

Thank you for tuning in!

©2025 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create a client-lawyer
relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the information contained within this
material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee a similar outcome. 

Focused on employment and labor law since 1958, Jackson Lewis P.C.’s 1,000+ attorneys located in major cities nationwide consistently identify and respond to new
ways workplace law intersects business. We help employers develop proactive strategies, strong policies and business-oriented solutions to cultivate high-functioning
workforces that are engaged and stable, and share our clients’ goals to emphasize belonging and respect for the contributions of every employee. For more information,
visit https://www.jacksonlewis.com.
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