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Meet the Authors Takeaways
e The WHD will no longer seek liquidated damages when trying to settle wage violations
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through administrative proceedings.

e The policy change took effect 06.27.25 and does not apply prospectively to prior
written agreements with the WHD.

e The DOL said it may continue to pursue liquidated damages when it files litigation in

court.

Related link

e Field Assistance Bulletin No. 2025-3
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Justin.Barnes@jacksonlewis.com The U.S. Department of Labor’s Wage and Hour Division (WHD) has issued new internal

guidance that significantly changes its approach to administrative settlements under the
Fair Labor Standards Act (FLSA). In Field Assistance Bulletin (FAB) No. 2025-3, Acting
Wage and Hour Administrator Donald M. Harrison rescinded FAB 2021-2, issued under the
Biden Administration, which authorized WHD to pursue liquidated (or double) damages

against employers at the administrative investigation stage.

As a matter of agency policy, the acting administrator prohibits the agency’s regional
solicitors (RSOLs) from seeking liquidated damages, except when the WHD pursues an
enforcement action in court.

Field Assistance Bulletin
According to the FAB, the FLSA does not authorize the agency to pursue liquidated
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Principal and Office Litigation damages when supervising payments to workers in administrative (pre-litigation)
Manager proceedings under Sec. 216(c). Rather, employees can recover liquidated damages only
(631) 247-4652 through a judicial proceeding pursuant to FLSA Sec. 216(b).
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Only courts have the authority to determine whether liquidated damages are

Related Services appropriate, particularly given employers’ right to assert a good-faith defense under Sec.

260 in court, the FAB states.
Energy and Utilities

Wage and Hour The FAB takes the position that WHD’s authority in administrative proceedings is limited
to supervising the payment of unpaid minimum wages or overtime compensation.
Liquidated damages, the FAB continues, can be sought only pursuant to private lawsuits
brought by employees or litigation filed by the DOL itself. The FAB expressly states it does
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not bar RSOLs from seeking liquidated damages in litigation.

The FAB took effect June 27, 2025. It does not apply retroactively to agreements reached
with WHD prior to that date.

Takeaways

The new WHD policy makes early settlement a significantly more favorable option for
employers facing DOL enforcement proceedings. The restriction on RSOLs seeking
liquidated damages sharply reduces potential employer exposure and can mean a quicker
resolution. The FAB asserts that the practice of seeking liquidated damages has extended
the administrative investigation stage by 28 percent.

Employers should promptly respond to WHD investigations. Since administrative
settlements now carry less financial risk, employers may wish to resolve matters more
quickly at the administrative stage to avoid the possibility of litigation and liquidated
damages. Timely cooperation and prompt payment of back wages can contain costs and
avoid escalation.

Employers should be vigilant if a WHD investigator implies that the agency will seek
liquidated damages in an administrative proceeding. Cite the new policy in the FAB to

argue that any settlement with WHD must be limited only to unpaid wages or overtime.

The WHD'’s new policy alters the risk analysis for employers when considering whether to
settle at the administrative stage. Carefully assess the facts and evaluate whether the
employer may be able to demonstrate good-faith compliance and reasonable grounds for
the compensation practice under challenge, as this will be critical in defending against
liquidated damages in court. Even though WHD cannot consider good-faith defenses in
administrative settlements, maintaining thorough documentation of wage and hour

compliance efforts is essential in seeking to avoid or reduce liquidated damages in court.

The FAB does notaddress the civil monetary penalties (CMP) that WHD can impose at the
administrative stage. CMPs are adjusted annually; the current maximum CMP is $2,515
per violation for repeated or willful violations of the FLSA’s minimum wage or overtime
requirements. CMPs are typically assessed on a per-employee basis. As the DOL under
the current administration reevaluates its approach to wage and hour enforcement, WHD
may revisit this practice as well, and the amount of CMPs assessed.

Contact your Jackson Lewis attorney if you have questions about the latest FAB or
WHD’s enforcement practices generally.
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