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Meet the Authors Takeaways

e The DOJ released guidance on 07.30.25 regarding diversity, equity, and inclusion
programs (as practices that may violate federal anti-discrimination law) and the
application of federal anti-discrimination laws to those who receive federal funds.

e The guidance emphasizes that entities receiving federal funds must ensure
compliance with federal law and avoid discrimination based on protected
characteristics, no matter the program’s labels, objectives, or intentions.

e It provides a non-exhaustive list of unlawful practices that could lead to the
revocation of grant funding, emphasizing the importance of inclusive access and

skills-based selection.
e The guidance emphasizes “best practices” as suggestions to help entities that
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receive federal funds avoid violating the law.

e Memo from AG Bondi: Guidance for Recipients of Federal Funding Regarding
Unlawful Discrimination

Article

Attorney General Pam Bondi issued guidance dated July 29, 2025, to all federal
agencies and recipients of federal funding, reiterating the Trump Administration’s
January directive that all programs, policies, and activities — regardless of their stated

objectives or labels — must comply with existing federal anti-discrimination laws.

Michael D. Thomas The guidance urges all recipients of federal funding to review and, if necessary, revise

Principal their programs and policies to ensure full compliance with federal anti-discrimination
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Michael.Thomas@jacksonlewis.com  they knowingly fund the unlawful practices of contractors, grantees, and other third
parties.”

The guidance identifies five practices that the Department of Justice (DOJ) considers
unlawful and lists illustrative examples for each:

1. Practices that grant preferential treatment based on protected characteristics:

e Race-based scholarships or programs exclusively available to students of a
specifical racial group.

e Hiring or promotion practices that prioritize candidates from “underrepresented
Michael R. Hatcher groups” for admission, hiring, or promotion.
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e Access to facilities or resources based on race or ethnicity such as “safe spaces”
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accessible exclusively to people that belong to a specific racial or ethnic group.
2. Practices that use facially neutral proxies for protected characteristics:

e Requiring applicants to describe their “cultural competence,” “lived experience,” or
“cross cultural skills,” if used by decision-makers to evaluate candidates’ racial or
ethnic backgrounds rather than objective qualifications.

e Recruitment “strategies targeting specific geographic areas, institutions, or

organizations chosen primarily because of their racial or ethnic composition rather

Jennifer E. Burgess than other legitimate factors.”
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Related Services 3. Programs that segregate participants based on protected characteristics:
Affirmative Action, OFCCP and e Training sessions that separate participants into race-based groups.

Government Contract Compliance

Corporate Diversity Counseling e Segregation in facilities and resources based on protected characteristics (e.g., a
Government Contractors study lounge or “safe” space restricted to BIPOC students). The guidance expressly

National Compliance and Multi- excludes sex-segregated intimate spaces and women’s athletic competitions from

State Solutions this prohibition.

e Protected characteristic-based program eligibility.
4. Use of protected characteristics in candidate selection:

o “Diverse slate” policies for hiring that require a certain percentage of candidates be
from an underrepresented group or of diverse backgrounds.

e Sex-based selection for contracts that prioritize women-owned businesses over
equally qualified businesses owned by men.

e Race- or sex-based program participation such as an internship program requiring a
certain percentage of selected participants be from underrepresented racial groups
or be female students and, thus, rejects equally qualified majority group applicants
and men.

5. Training programs that promote discrimination or hostile environments:

e Trainings that stereotype, exclude, or disadvantage individuals based on protected
characteristics, or create a hostile environment through severe or pervasive use of
materials that single out, demean, or stereotype individuals based on protected
characteristics.

The guidance states that the above is “a non-exhaustive list.”

DOJ Best Practices

The guidance concludes with best practice recommendations to minimize legal risk of
violating federal anti-discrimination laws:
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1. Ensure inclusive access to all workplace programs, activities, and resources.

2. Focus on skills and qualifications when selecting candidates and base selection
decisions on specific, measurable skills and qualifications without using proxies like

socioeconomic status, first-generation status, or geographic diversity.
3. Eliminate demographic-driven criteria.

4. Document legitimate rationales to demonstrate that decisions are unrelated to
protected characteristics.

5. Scrutinize neutral criteria for proxy effects.

6. Eliminate diversity quotas and focus solely on nondiscriminatory performance
metrics without reference to protected characteristics.

7. Avoid exclusionary training programs and ensure trainings are open to all.
Participants should not be required to affirm specific ideological positions or

“confess” to personal biases or privileges based on protected characteristics.

8. Include nondiscrimination clauses in contracts and specify that federal funds
cannot be used for programs that discriminate. Monitor third parties that receive
federal funds to ensure ongoing compliance.

9. Establish clear anti-retaliation procedures and create safe reporting mechanisms
and include these policies in employee handbooks and program guidelines.

Takeaways for Employers

Employers that receive federal funding should review and, if necessary, revise their
programs and policies to ensure full compliance with federal anti-discrimination laws.
Jackson Lewis attorneys are available to discuss your existing policies and how to
ensure compliance with the guidance.
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