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The South Carolina Pregnancy Accommodations Act amends the South Carolina
Human Affairs Law to require employers with at least 15 employees to provide
reasonable accommodations to employees for medical needs arising from
pregnancy, childbirth, or other related medical conditions (including lactation),
unless the employer can demonstrate the accommodation would impose an undue
hardship on the operation of the business.

In addition, the Act imposes notice requirements on covered employers effective
September 14, 2018, for existing and new employees.

The Act, signed by Governor Henry McMaster on May 17, 2018, is effective
immediately. State law already prohibits discrimination “because of sex” and “on the
basis of sex.”

Reasonable Accommodations

The Act gives specific examples of reasonable accommodations an employer may be
required to provide to a covered employee. These include:

e Making existing facilities accessible;

e Providing a private place, other than a bathroom stall, for the purpose of
expressing milk (although the employer is not required to construct a
permanent, dedicated space for expressing milk);

¢ Modifying food or drink policies;

e Providing seating or allowing the employee to sit more frequently if the job
requires the employee to stand;

e Providing more frequent or longer break periods;

e Providing assistance with manual labor and limits on lifting;

o Temporarily transferring the employee to a less strenuous or hazardous vacant
position, if qualified;

e Providing job restructuring or light duty, if available;

e Acquiring or modifying equipment or devices necessary for performing essential
job functions; and

e Modifying work schedules.

However, the Act does notrequire an employer to do the following (unless the
employer does or would do so for other employees or classes of employees needing

areasonable accommodation):

¢ Hire new employees that the employer would not have hired otherwise;

e Discharge an employee, transfer another employee with more seniority, or
promote another employee who is not qualified to perform the new job;

e Create a new position, including light duty position for the employee, unless a
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light duty position would be provided for another equivalent employee; or
o Compensate an employee for more frequent or longer break periods, unless the
employee uses a break period that would otherwise be compensated.

Unlawful Employment Practices

The Act makes it unlawful for an employer to take adverse action against an
employee for requesting or using a reasonable accommodation for medical needs
arising from pregnancy, childbirth, or other related medical conditions. It is also
unlawful to require an employee to take leave under any leave law if another
reasonable accommodation can be provided.

In addition, the Act makes it unlawful for the employer to require an applicant for
employment or an employee affected by pregnancy, childbirth, or related medical
conditions to accept an accommodation that the applicant or employee chooses not
to accept, if the applicant or employee does not have a known limitation related to
the pregnancy, or if the accommodation is unnecessary for the applicant or
employee to perform the essential duties of her job.

An aggrieved employee may file a charge of discrimination with the South Carolina
Human Affairs Commission (SCHAC).

Notice Requirements

The Act requires an employer to provide written notice of the right to be free from
discrimination for medical needs arising from pregnancy, childbirth, or other related
medical conditions. By September 14, 2018 (120 days after the effective date of the
Act), this notice must be given to existing employees and all new employees at the
commencement of their employment.

The notice also must be conspicuously posted at the employer’s place of business in
an area accessible to employees.

The South Carolina Human Affairs Commission, which may promulgate regulations
to carry out the Act, is expected to issue a sample notice for employers.

Next Steps

South Carolina employers are responsible for compliance immediately with the Act.
Employers should review and, if necessary:

e Update policies and employee handbooks;

e Post and provide notice of the law as required;

o Train appropriate personnel, such as Human Resource professionals and
benefits specialists on how to manage accommodation requests; and

e Train supervisors and managers on how to spot and handle accommodation
requests and enlist Human Resources’ assistance in the interactive process.

We will continue to monitor and report on developments related to the Act. Jackson
Lewis attorneys are available to assist employers with questions about the new
South Carolina law’s requirements and provide compliance assistance.
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