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The New York City Council introduced two bills to extend protections from workplace
terminations to fast food employees. These two bills (Intro 1396 and Intro 1415) are the
latest in a series of legislative actions by the City Council relating to the fast food
industry.

Fast Food Workers as a Specific Class

The New York City Council began to advocate for extended benefits and protection in
December 2016 with a package of six bills aimed at reforming scheduling and
workplace practices in the fast food and retail industries. Mayor Bill de Blasio signed
five of the workplace changesin May 2017, and the protectionstook effect in
November 2017. The final bill in the original package relating to temporary schedule

changes, Intro 1399-A, became law without the Mayor’s signature in January 2018.

The Council now seeks to continue its advocacy by extending certain termination
protections to fast food workers.

Bona Fide Economic Reason

Introduced on February 13, 2019, Intro 1396 by Council Member Adrienne Adams of
Queens prohibits a fast food employer from laying off an employee without a bona
fide economic reason. The legislation defines a “bona fide economic reason” as the full
or partial closing of operations or technological or organizational changes to the
business resulting in the reduction in the volume of production, sales, or profit.

If an employer has a “bona fide economic reason” for a layoff, the layoff must be
conducted on a “last in, first out” basis — in reverse order of seniority according to the
length of service of employees in the establishment where the termination is to occur.
Employees senior in length of service must be retained the longest and reinstated first.
The bill specifies how to compute the length of service and accounts for military

service, illness, and other absences.

Just Cause
Also introduced on February 13, 2019, Intro 1415 by Council Member Brad Lander of
Brooklyn prohibits fast food employers from terminating the employment of an

employee without “just cause” generally following progressive discipline.

The fast food employer may not rely on discipline issued more than one year before
the purported just cause termination. The requirement to utilize progressive discipline
does not preclude an employer from immediately terminating an employee for a
sufficiently egregious failure or misconduct constituting just cause. The employer
must provide the employee with a written explanation of the just cause termination.

Intro 1415 lays out the following factors for an agency to determine whether a fast


https://www.jacksonlewis.com/people/felice-b-ekelman
https://www.jacksonlewis.com/people/felice-b-ekelman
tel:212-545-4005
mailto:Felice.Ekelman@jacksonlewis.com
https://www.jacksonlewis.com/people/richard-i-greenberg
https://www.jacksonlewis.com/people/richard-i-greenberg
tel:(212)%20545-4080
mailto:Richard.Greenberg@jacksonlewis.com
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3860321&GUID=76C5427B-7B33-4E55-AA73-37345B8ABEEF&Options=&Search
https://legistar.council.nyc.gov/LegislationDetail.aspx?ID=3860317&GUID=F97F44AA-CCC8-470B-998E-C3C35A5C0717&Options=&Search
https://www.jacksonlewis.com/publication/new-york-city-council-seeks-major-workplace-reforms-fast-food-retail-workers
https://www.jacksonlewis.com/publication/mayor-signs-major-workplace-reforms-fast-food-retail-workers
https://www.jacksonlewis.com/publication/new-york-city-issues-final-regulations-notices-forms-faqs-fast-food-retail-workers-scheduling-law

food employee has been terminated for just cause:

1. The fast food employee knew or should have known of the fast food employer’s
policy, rule, or practice;

2. The fast food employer provided relevant and adequate training to the fast food
employee;

3. The fast food employer’s policy, rule, or practice was reasonable and applied
consistently;

4. The fast food employer undertook a fair and objective investigation; and

5. Any other relevant factors.

The fast food employer would bear the burden of proving just cause by a
preponderance of non-hearsay evidence in any proceeding brought under Intro 1415.
The agency may not consider any reasons not included in the employer’s written

explanation of the just cause termination.

Remedies, Penalties, and Exclusions

Both bills provide for arbitration of disagreements over layoff and termination
between fast food employers and fast food employees and entitle laid off fast food
employees to “schedule change” pay premiums. Further, the bills do not preclude a
private right to action. Both bills also provide for fines against employers who violate
their provisions.

Consistent with prior industry enactment, the bills do not apply to employees that are
covered by a collective bargaining agreement. In addition, Intro 1415 does not apply to

any employee who is within a probationary period.

Next Steps

The City Council’s Committee on Civil Service and Labor will hold a public hearing on
the bills to give stakeholders a chance to comment before the bills can advance to the
City Council for a vote. If the bills pass in the City Council, Mayor de Blasio likely will
sign them into law. Mayor de Blasio historically has been supportive of increased
protections for fast food employees.

These bills are expected to have opposition from the service industry, which continues

to see rising operating costs in the city and the state.

The Jackson Lewis Government Relations practice monitors and tracks all legislation
introduced in New York and advocates for client positions at all levels of city and state
government.

Please contact a Jackson Lewis attorney with any questions about these bills or
compliance with current industry requirements.
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