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Employment Litigation

Non-lawyers may no longer represent employers in unemployment compensation
hearings in Kentucky, the Kentucky Court of Appeals has ruled. Nichols v. Kentucky

Unemployment Commission, et al.,, No. 2017-CA-001156-MR, 2019 Ky. App. LEXIS 73 (Ky
Ct. App. Apr. 26, 2019).

The Court held the section of the Kentucky unemployment compensation statute that
permits an employer to represent itself and authorizes a non-lawyer managerial
representative to represent the corporation in administrative proceedings before the
unemployment commission (KRS 341.470(3)) violates the Kentucky Constitution because
it constitutes the unauthorized practice of law. Therefore, if an employer is not an
individual or sole proprietor, it must be represented by counsel at any hearing or
proceeding before the Kentucky Unemployment Commission.

Background

After he was terminated by his employer, Michael Nichols filed for unemployment
compensation benefits. The Unemployment Commission originally determined that
Nichols was disqualified from benefits. He appealed and an administrative hearing was
held before the referee. The employer was represented at the hearing by the manager
who had supervised Nichols and terminated his employment. The Commission affirmed
the denial of benefits following the hearing. Nichols appealed to the Jefferson Circuit
Court, which also affirmed the denial of benefits.

On appeal to the Kentucky Court of Appeals, Nichols argued (among other things) that
the proceedings before the Commission were unconstitutional due to the non-attorney

manager’s appearance at the hearing.

Statute Unconstitutional

On review, the Court of Appeals explained that the statute, at KRS 341.470(3)(a),
expressly authorizes “any employer” to represent itself or be represented by counsel in a
proceeding before the referee or Commission. It also explained that KRS 341.470(3)(b)
similarly authorizes a managerial representative to represent a corporation or
partnership employer in a proceeding before the referee or the Commission.

While an individual employer or sole proprietorship had the right to represent itself in any
administrative or legal proceedings, the Court of Appeals held that KRS 341.470(3) was
unconstitutional as applied to any other employers because it violates the separation of
powers provisions of the Kentucky Constitution by permitting the unauthorized practice
of law.

The Court reversed the decision of the Jefferson Circuit Court and remanded the action
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back to the Commission to hold a new hearing in which the employer was represented by

counsel.

The Court decision is prospective only. It will not invalidate decisions resulting from
hearings that occurred prior to its issuance.

Implications

The Court’s decision overturns decades of standard practice in Kentucky and will
increase employers’ cost to challenge an unemployment claim. Kentucky employers
should retain counsel for any future Kentucky unemployment compensation hearings.

Please contact a Jackson Lewis attorney with any questions about this case or other

workplace laws.
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