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Being able to compete with the dramatically expanded unemployment benefits some
workers are receiving from the Coronavirus Aid, Relief, and Economic Security Act
(CARES Act) may be a hurdle for many employers when states begin relaxing their
stay-at-home orders. Reportedly, workers who are receiving more through
unemployment, and even workers who are receiving less, are reluctant to return to
work.

CARES Act

The CARES Act significantly increased the unemployment benefits available to
furloughed workers. An individual who qualifies for any state unemployment benefits
will receive those benefits, plus an additional $600 per week in federal Pandemic
Unemployment Compensation (PUC). The additional $600 weekly PUC is available
through July 31, 2020.

States, DOL on Consequence of Refusing Offer

Unemployment officials in lowa, Oklahoma, Tennessee, and other states reportedly

have announced that refusing an offer to return to work “potentially disqualifies

claimants from receiving unemployment benefits.” State officials have instructed
employers to notify them if an employee refuses to return to work. In South Carolina,
for example, its unemployment agency requires employers to make an “Offer of
Work” to individuals receiving unemployment compensation. This Offer of Work can
be made either orally or in writing; however, the law requires that the offer identify
specific perimeters of the job (i.e., probable wages, hours per week, expected
duration of employment, nature of the work offered, and so on). In addition, the
employer is required to submit a copy of the offer to the agency certifying that the
offer was received and refused. If the employer fails to abide by these requirements,
an employee can refuse the offer and continue to collect unemployment
compensation.

The U.S. Department of Labor confirmed this position in its guidance, stating
“[Blarring unusual circumstances, a request that a furloughed employee return to his
or her job very likely constitutes an offer of suitable employment that the employee
must accept.”

Further complicating this issue, employers that need employees to return to work
may not be able to offer them their previous schedules. Employers may be forced to
reduce hours because of ongoing restrictions on their businesses or because they
need to limit payroll costs. Employees who are “partially unemployed” may be
eligible for unemployment benefits, but they become ineligible if they earn more
than a certain amount from their employer. In many states, these amounts are low. In
Florida, for example, an individual who earns more than their weekly benefit under
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the state’s formula is ineligible for benefits. The maximum weekly benefit in Florida is
$275.

Workshare

Where available, workshare programs offer employers an important way to deal with
these issues. Currently, 26 states and the District of Columbia have operational
workshare programs. See our article, How State Workshare Programs Can Help

Employers Reduce Costs, Avoid Layoffs, Furloughs. Virginia recently enacted a new
workshare program.

Workshare programs were set up by state labor departments to encourage
employers to use reductions in hours and pay as an alternative to layoffs. Generally,
the employer is required to maintain benefits and must reduce hours within a
specific range, often between 10% and 60%. The employer can reduce hours across
its entire workforce, or a segment of its workforce. The employer must submit a plan
for approval by the state unemployment authority. Importantly, the state’s maximum
earning threshold does not apply to workshare participants.

As an example, take a group of employees in New York that earned $1,000 per week,
for five days of work, before they were furloughed. Assuming the individuals are
eligible for the maximum benefit, they would receive $1,104 per week in
unemployment benefits through July 31, if they continue to remain out of work.
Requiring these individuals to return to work, five days a week, would essentially
result in a pay cut.

As an alternative, the employer could use a workshare program that returns each
employee to work for three days a week, at 60% of their prior compensation ($600).
Their partial unemployment benefit from New York State would be $126, but they
also would be eligible for $600 in PUC. Considering the amounts these employees
would receive for working three days a week ($1,326), the workshare program allows
the employer to create an incentive to return to work that is cost effective and likely
to result in better employee relations. This outcome would not be possible if the
employer simply reduced hours outside of a workshare program, because earning
$600 per week would exceed New York’s maximum earning threshold ($504 per
week).

Week On/Week Off Furloughs

In states in which workshare is not available, intermittent furloughs of a week or
longer may be a better option than continuous work at reduced hours and pay.

If an employer were to require its entire workforce to return to work at 50% of their
prior hours or pay, the employees will be ineligible for unemployment benefits if they
earn more than the state’s maximum earning threshold.

Week on/week off furloughs allow employers to reduce payroll while maintaining a
connection with employees. The employees earn their normal compensation for the
weeks they work and should be eligible for unemployment benefits during weeks
they are furloughed. Previously, this approach would not have been possible
because state unemployment laws imposed a one-week waiting period. But the
CARES Actincentivized states to temporarily waive these waiting periods. Every
state that had a one-week waiting period (except Alaska, Oregon, and Utah) has now
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temporarily waived their waiting periods.

As an example, assume an employer in New York employed a group of exempt
employees at salaries of $62,400 per year, or $1,200 per week. If the employer
needed to achieve a 33% cost saving, it might consider temporarily reducing each
individual’s salary by $400 per week. (The employer also would have to reclassify
these employees as non-exempt to avoid violating New York’s minimum salary
requirements.) Earning $800 per week, the employees would not be eligible for any
unemployment benefits because their earnings would exceed the maximum earning
threshold in New York. But if the employer were to furlough one-third of the
employees for a week at a time, it could achieve the same cost savings. The
furloughed employees should be eligible for $1,104 per week in benefits for the
weeks they are furloughed. Assuming the employer’s benefit plan permits
furloughed employees to remain eligible for benefits, the employer can maintain
benefit coverage.

Jackson Lewis attorneys are committed to helping employers make the best
business decisions. For additional guidance on this issue, please contact a Jackson
Lewis attorney.
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