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Under Section 14(b) of the Taft-Hartley Act, 29 U.S.C.1 § 164(b),
Congress authorized states to enact right—to-work laws, ie., laws that prohibit

union shop agreements and agency shop agreements. In 2017, Kentucky’s

1 United States Code.



legislature passed, and the Governor signed, 2017 HB? 1, commonly referred to
as the Kentucky Right to Work Act, 2017 Ky. Acts ch. 1, § 15 (the “Act”).
Significantly, this Act amended KRS3 336.130(3) to provide that no emp;loyee is '
required to become, or remain, a member of a labor organization, or to pay
dues, fees, or assessments to é. labor organization. The Act’s stated goal was
“to attract new business and investment into the Commonwealth as soon as
possible.” 2017 Ky. Acts Ch; 1, § 14. The issue we must decide.in this case is
whether the Franklin Circuit Court erred in dismissing constitufional
challenges to the validity of the Act, specifically that it violated the Kentucky
Constitution’s provisions requiring equal protection of the laws, prohibiting
special l_egislation, prohibitihg takings without compensation, a.ﬁd that it was
improperly designated as emergency legislation. We hold that the trial court
did not err and therefore affirm the Franklin Circuit Court’s Order disrﬁissing
the challenges to the Act. | | |
I.. Factual Background.

Bills virtually idéntical-to 2017 HB 1 were introduced in almost every
session of the legislature beginning in 20004 but never passed. Governor
Bevin, as a candidate in 2015, actively campaigned on a platform of “right to -

work.” Matt Bevin for Governor, https://www.mattbevin.com/ issues (last

2 House Bill.
" 3 Kentucky Revised Statutes.

42000 HB 12; 2003 Senate Bill (“SB”) 77; 2004 HB 173; 2005 SB 205; 2006 HB 38; 2007 HB
328; 2009 SB 165; 2011 HB 345; 2013 HB 308; 2014 HB 496; 2015 SB 1; 2016 SB 3.
Legislative Research Commission, http://www.lrc.ky.gov/ (last visited Aug. 30, 2018). QOur
research uncovered no version of the bill in the biennial sessions 1986 through 1998.

-
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visited Aug. 30, 2018). Following his election, he encouraged the electorate in
2016 to support legislative candidates who similarly favored “right to work.”
When the membership and leadership of the House changed with the 2016
election, the new majority’s top priorities were the passage of a number of bills,
including 2017 HB 1. | |

The House Economic Developmer_lt and Workforce Investment Committee
Iconvene’d a heariﬁg on HB 1 on January 4, 2017. At the hearing, proponents
of the Bill testified in support of the Bill.5 Their testimony included statistics
that right-to-work states experiehce superior economic development and |
superior employment growth in both union and non-union jobs, speciﬁcally
referring to Miqhigan, Indiana, and Tenneésee. They cited K|entucky’s
disadvant&age in attracting certain new employers to locate in the state due to
- the Commonwealth’s status as a non-right-to-work state. In addition, Speaker
Jeff Hoover referred to a study by Dr. Jeffrey Eisenach that ‘con<::1uded right-to-
work greatly benefited job creation, specifically “[p]rivate sector employment

grew by 17.4 percent in right-to-work states between 2001 and 2013.”6 Mr.

5 The House Committee hearing was accessible on KET (Part 1:

https:/ /www.ket.org/legislaturé/ Parchive&program=WGAOS8&nola=WGAOS+0 18003&part—1&
epoch=2017; Part 2: https:/ /www.ket.org/legislature/?archive&program
=WGAOS&nola=WGAOS+018003&part=2&epoch=2017) (last visited Aug. 30, 2018), Witnesses
in favor of the Bill were Governor Bevin, Speaker of the House Jeff Hoover, Majority Whip
Jonathan Shell, David Adkisson, President & CEO of the Kentucky Chamber of Commerce,
Kevin Grove, an executive with CBRE, a commercial real estate firm in Louisville, and Julia
Crigler, state director for Americans For Prosperity, Kentucky chapter. Witnesses opposing the
Bill were Anna Baumann, policy analyst for the Kentucky Center of Economic Policy, whose
affidavit was attached to Appellants’ brief in this Court, and Bill Londrigan, one of the
plaintiffs fappellants herein.

& This quotation recited in the hearing appears to come from Jeffrey A. Eisenach, Right-to-Work
Laws: The Economic Evidence, NERA Economic Consulting, http: / /www.nera.com/content/
dam/nera/publications/2015/PUB_Right_to_Work _Laws_0615.pdf (last visited Sep. 21, 2018).
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David Adkisson referred to an LSU7 study which reported that one-third of
businesses looking to expand or relocate indicated that right-to-work was
important. Mr. Kevin Grove spoke to his experience in attracting industrial
development to the Louisville metropolitan area, and the advantage accruing to
across-the-river Indiana due to that state’s enactment of right—to-woric
legislation in 2012. The witnesses opposing the Bill, Ms. Anna Baumann and
.Mr. Bill Londﬁgan, provided testimony to refute the ;taﬁsﬁcs and claims of the
proponents. Much of this testimony is contained in Appellants’ brief in ﬁlis
.Court and accompanying attachments. 2017 HB 1 was quickly passed, largely
on a partisan basis, and signed into law on an emergency basis.8

In May 2017, Fred Zuckennén, et al.,? filed an action in Franklin Circuit -
Court against the Commonwealth10 chaHenéing the Act on several Kentucky |
constitutioﬁal grounds. Thereafter, Barry Bright, Jécc;b Purvis and William

Purvis filed a motion, which the trial court granted, to intervene as defendants

on the side of the Commonwealth.

The quoted private sector employment growth rate, 17.4%, in right-to-work states compared
with the comparable rate, 8.2%, in non-right-to-work states.

7 Louisiana State University.

8 Except for the Act’s designation as emergency legislation, purportedly in violation of Ky.
CONST. § 55, no claim is made that the Act’s passage and enactment did not comport with the
requirements of the Constitution for a valid law.

9 The plaintiffs/appellants are Fred Zuckerman and William Londrigan, as representatives
respectively of the General Drivers, Warehousemen and Helpers Local Union No. 89 and the
Kentucky State AFL-CIO, Affiliated Unions and their Members (collectively “the Unions”).

10 The defendants/appellees are Office of the Governor, ex. rel. Matthew G. Bevin, in his official
capacity as Governor, and the Commonwealth of Kentucky, Kentucky Labor Cabinet, ex rel.
Derrick K. Ramsey, in his official capacity as Secretary of the Kentucky Labor Cabinet
(collectively “the Commonwealth”).



_In June 2017, the Commonwealth filed a motion to dismiss. The Unions
subsequently filed a motion for partial summary judgment. After a September
2017 hearing, the trial court issued its Ofdexj denying the Unions’ motion and
granting the Commonwealth’s motion. The Unions appealed. Because this
case involves significant and important constitutional issues of great and
immediate public importance, we granted trénsfer of the casé from the Court of
Appeals. CR!1.74.02.

II. Standard of Réview.

This case involves a facial challenge to the constitutionality of the Act
under the Kentucky Constitution. We recognize, of course, that all Iav&;s
“contrary to this Constitution, shail be void.” Ky. CONST. § 26. “Our functions
are to determine the constitutional validity and to declare the meaning of what
the legislative department has d_one. We have no other concern.” Johnson v.
.Commonwealth ex rel. Meredith, 291 Ky. 829, 833, 165 S.W.2d 820, 823 (1942).
Furthermore, “an [a]ct should be held valid unless it clearly offends the
limitations and prohibitions of the constitution. . . . [Allways the burden is
upon one who questions the validity of an.Act to sustain his contentions.” Id.
at 833-34, 165 S.W.2d at 823. “In considering an attack oﬁ the
constitutionality of legislation, this Courf has continually resélved any doubt in

.favqr of constitutionality rather than unconstitutionality.” Hallahan v.

Mittlebeeler, 373 S.W.2d 726, 727 (Ky. 1963) (citing Reyriolds Metal Co. v.

11 Kentucky Rules of Civil Procedure.



Martin, 269 Ky. 378, 381-82, 107 8.W.2d 251, 253 (1937)). We have also held
that “the propriety, wisdom and expediency of statutory enactments are
exclusively législative matters.” Hallahan, 373 S.W.2d at 727 (citing Craig v.
O'Rear, 199 Ky. 553, 557, 251 S.W. 828, 830 (1923)). Further,

courts are not at liberty to declare a statute invalid because, in

their judgment, it may be unnecessary, or opposed to the best

interests of the state. . . . [A]n act will not be declared void on the

ground that it is opposed to the spirit supposed to pervade the

Constitution, or is against the nature and spirit of the government

or is contrary to the general principles of liberty, or the genius of a
free people.

Craig, 199 Ky. at 557-58, 251 S.W. at 830 (citations omitted).

Since the issues involve questions of law, our review is de novo, and we
do not defer to conclusions of the trial court. Adams v. Sietsema, 533 S.W.3d
172, 177-‘ (Ky. 2017).

II.  Labor-Management Background.

A detailed history of Labor—Management relations w01_11d unduly prolong
this opirﬁon, but an .overview is he_lpfu] to the analysis of the issues before us,
particularly because 1) the Unions base their challenges unoler the Kentucky

Constitution, in part, on “the letter and fhe spirit of the document,”!2 and 2}

12 E.g., Appellants’ Brief at 11, Union Amicae’s Brief at 1-5, 7. We recognize the importance of
labor unions in United States’ history and that of Kentucky. We acknowledge that unions have
played a significant role in providing a path for many working families to the middle class, for
improving working conditions and pay, for general acceptance of the forty-hour work week, and
for other benefits. In 1933, our predecessor court had recognized the important function of
labor unions:

the rights of economic self-preservation; of improving economic and social
conditions; of agreement among men; of free speech and action; of pursuing
one's safety and happiness; of striving to achieve legitimate ends and benefits by
concert of action or collective bargaining; and the privilege of assembling
together in a peaceable manner for the common good. Upon this side may be
placed also the unconscionable sweatshops and lamentable conditions under
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_ right-to-work laws are explicitly authorized under federal law. 29 U.S.C. §
164(b).
A. Kentucky Labor Law History to 1890.

- Trade or labor unions in Kentucky were initially formed in the more
urbanized areas of Louisville, Northern Kentucky, i.e., Covington and Newport,
and in the coal fields of Eastern K'entucky. See generdlly John Hennan, Toil,
Trouble, Transformation: Workers and Unions in Modern Kentucky, 113 REG. OF
THE KY. HIST. Socy 233, 236-37 (2015) (attx_’ibuting this formation to the post-
Civil War period, although some scholars believe union activity existed in
antebellum Kentucky). The first reported Keﬁtucky case we have found
involving a trade organization was Sayre v. Louisville Union Benevolent Ass;n,
62 Ky. (1 Duv.) 143, 145-46 (1863), in which the court generally recognized the
right of workingmen to combine for their own protéctic')n and to obtain such
wages as they choose to demand, but also noted combinations that prejudice
the p;.lblic by unduiy elevating or depressing wages, tolls, or prices of aﬁy
merchantable commodity are indictable as conspiracies. Four yea'rs later, the
éourt decided Lee v. Louisville Pilot Benevolent & Relief Ass'ﬁ, 65 Ky. (2 Bush)

254 (1867). In Lee, the court affirmed the right of the organization to charge

which employees are all but compelled to work—those things which challenge an
enlightened, humane society to opposition.

Music Hall Theatre v. Moving Picture Mach. Operators Local No, 165, 249 Ky. 639, 642, 61
S W.2d 283, 284-85 (1933).

The issues in this case, however, are not whether unions are beneficial organizations,
but whether the legislature’s passing of the Act violated any provision of the Kentucky
Constitution as argued by the Unions and the Union Amicae.
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and collect dues, since “[tfhe presumed object 61‘ the tariff was uniformity of
charges, harmony, efficiency, and fidelity, and. not unjust monopolj, or the
extortion of exorbitant fees.” Id. at 255.

Surprisingly, in the period pre-dating the 1890-91 Kentucky
Constitutional Cdnvention, that is it. In that era, and although courts
recognized workingmen’s right to organize, they also recognized employers’
rights to conduct business as they saw fit and, absent a contract, to hire and
fire employees generally at will. Furthermore, statutory law:; regﬁlating labor
' contracts, maximum hours, minimum pay, and the like, .we.re generally held
unconstitutional as an infringement of tﬁe employer’s and individual
employge’s right of contract. See generally F. J. Stimson, HANDB.Oé)K TO THE -
LABOR LAW OF THE UNITED STATES (New York: Charles Scribner’s Sons, 1896],
1-19. Perhaps the most famous, or infamous, case of 'this era is Lochner v.
New York, 198 U.S. 45, 25 S. Ct. 539, 49 L. Ed.. 937 (1905), abrogated by West
Coast Hotel Co. v Parrish, 300 U.S. 379, 57 S. Ct. 578, 81 L. Ed. 703 (1937),
which held that New York’s law prohibiting bakery employeés from working
more than sixty hours‘ in a week was unconstitutional.

No cases which post-date the 1890 Constitutional Conveption, but
which indicate the state of Kentucky labor law in this era are Hetterman v.
Powers, 102 Ky. 133, 143, 43 S.W. 1;30, 182 (1897) (holding that a union was
entitled to equitable protection in the use of label of mark designating pfoduct :

of labor of the members), and Underhill v. Murphy, 117 Ky. 640, 643-45, 78



S.wW, 482,_48?;—83 (1904) (upholding use of strike injunction :co protect owner’s
business and to prevent violence toward and intimidation of his employees).

B. 1890 Constitutional Convention.

Following the Civil Wa'r, special legislation was used as a means to
enéourage Kentucky’s econo_mié development. To say that these enactments
got out-of-hand would be an understatement. Most scholars accept that
Kentucky’s 1890 Constitutional Convenﬁon was necessitated by excessive
proliferation of special legislation for the benefit of individual persons and
corporations, an unequal tax burdf;;l and mounting local public dgbts, a desire
to exercise control over railroads and railroad rates, and the 1850 antebellum.
constitution’s i_ndefensibie.protections for slavery. See generally Thomas D.
Clark, A HISTORY OF KENTUCKY (Ashland, Ky.: The Jesse St'uaft Found., 1988),
419-28. This Court has on many occasions recognized the need to curtail
special legislaﬁon as the primary reason for the 1891 Constitution. See, e.g.,
Yeoman v. Commonwealth, Health Policy Bd., _983 S.W.2d 459, 466 (Ky. 1998)
(citing Sheryl G. Snyder & Robert M. Ireland, The Separation of Governmental
Powers Under the Consfitutio_n of Kentucky: A Legal and Historical Analysis of
L.R.C. v. Brown, 73- Ky. L. J. 165 (1984-85)); Tabler v. Wallace, 704 S8.W.2d
. 179, 183 (Ky. 1985) (stating “[lc]oncern for limiting the powers of the legislature_
in general, and with cutting off special and local legislation in particular, was
the primary motivating force behind enactment of the new Kentucky

Constitution of 1891]]"). .



To illustrate the problem of special legislation, in its 1888 session, the
legislature passed 1,403 local and private acts, which took up 3,146 pages in a
three-volume set. 1888 ACTS OF THE GENERAL ASSEMBLY OF THE
COMMONWEALTH OF KENTUCKY (Frankfort, KY: John D. Woods, 1888).13 By
contrast, it passed 128_pub1ic acts, comprising 217 pages. Id. In 1890, the
legislative record was similarly skewed in favor of special or local legislz;ﬁon:
1,726 local or private acts, in 4,703 pages, as opposed to 174 public acts,
comprising 174 pages. 1890 ACTS OF THE GENERAL ASSEMBLY OF THE
COMMONWEALTH OF KENTUCKYJ(Frankfort, KY: E. Polk Johﬂson, 1890). In each
of these sessions, local or special acts accounted for over 90% of the total
legislation passed.

Some of the speciél legislation exempted railroads and other corporations
from taxation and created monopolies, which were decried by a number of the
~ delegates. E.g., I 1890 Ky. CONST. DEBATES (Frankfort, Ky.: E. Polk Johnson, |
1890), 466 (Del. Knott comments). Anothér point of view was that this
legislation had encoﬁéged economic developmgnt, expansioh of railroads, and
development of the state’s natural resources. See Clark, A HISTORY OF

KENTUCKY, 419-20 (describing editor Henry Watterson and his efforts to

13 These numbers come from the table of contents of the Kentucky Acts’ volumes. Interestingly,
a number of the Public Acts had a decidedly local or restricted impact. See, e.g., 1888 Ky. Acts
ch. 632 (amending Ky. Gen. Stat. ch. 70, § 6 to increase from sixty days to six months the time
period in which to file a mechanics’ lien, but such amendment applied only to Madison
County); 1888 Ky. Acts ch. 650 (exempting the Nicholasville, Danville and Lancaster Turnpike
Company from the provisions of 1886 Ky. Acts ch. 1127 (requiring State’s Sinking Fund
Commissioners to approve the directors of a turnpike company in which the State of Kentucky
owned stock)); 1888 Ky. Acts ch. 1347 (amending Ky. Gen. Stat-ch. 106, art. 2, § 3 (relating to’
taverns, tippling-houses, etc.), but such amendment applied only to Madison County).
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promote industﬁal development}.14 This pro-development point of view Wa.s
also reflected in the 1890 debates. See IV 1890 KY. CONST. DEBATES, 5014
(Del.' Burham comments).15

We include these comments not to re-debate the issues of the late
nineteenth céntury, but meréiy to point out that the framers of the 1891
Constitution were a varied assortment of men, representing different parts of
the Commonwealth and economic interests. See Clark, 431 (stating “[tlhis
fourth convention was composed of as motleyra delegation of constitutionalists
as had ever been seen in a convention hall. . . . Farmer members opposed the
sinister inﬂuen‘ce of corporations; and corporaﬁon lawyers, lobbyists and seli-

styled constitutionalists opposed [Farmers’] Alliance legdership[]”). Thus,

14 To quote Dr. Clark:

Henry Watterson and his "new departure" Democrats were diligent on the
behalf of new industry. In Louisville, Watterson took the lead in pointing out
new and profitable industrial opportunities. Boards of commerce distributed
thousands of circulars at home and abroad describing Kentucky’s resources and
proclaiming Kentucky a land of unlimited business promise. Using the state's
credit to encourage corporations was too unusual, however, for conservative
agrarian legislators, and enthusiastic “new departure” partisans had to content
themselves with granting generous tax exemption and special privileges. This
encouragement to capital was soon noticeable, for railway mileage increased
from 567 miles built and projected in 1860, to more than 1,500 miles in
operation, in 1880. These roads represented a stated capital investment of
$100,000,000. Along with the expansion of the Kentucky railway system,

_eastern cap1ta1 poured into the state to develop timber and coal resources, and
to build distilleries and tobacco warehouses.

Clark, A HISTORY OF KENTUCKY, at 420,
15 Burnam stated:

I would hold these corporations to their just responsibility for every infraction of
private right or public law, but I shall never consent by my vote, in obedience to
popular clamor, to strike down those great benefactors of the Commonwealth . .
. which are daily and hourly giving employment and to thousands of laborers,
who have linked with bands of iron the different portions of the country, and
strengthened and consolidated the power, the civilizations and true greatness of
the human race,
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selective quotations from a four-volume set of over 6,000 pages is not a useful
exercise in “divining the intent of the framers.” Our task, in the interpretation
. of Kentucky’s Constitution,

rests on the express language of the provision, and words must be
given their plain and usual meaning. City of Louisville Mun. Hous.
Comm'n v. Pub. Hous. Admin., 261 S.W.2d 286, 287 {Ky. 1953}.
This Court is “not at liberty to construe . . . plain and definite

*language of the Constitution in such a manner as to thwart the
deliberate purpose and intent of the framers of that instrument.”
Harrod v. Hatcher, 281 Ky. 712, 137 S.W.2d 405, 408 (1940). In
fact, our predecessor Court recognized as a “cardinal rule” of
constitutionél interpretation the principle that rules of
construction may not be employed where the language of the
provision is clear and unambiguous. Grantz v. Grauman, 302
S.W.2d 364, 366 (Ky. 1957). “It is to be presumed that in framing
the constitution great care was exercised in the language used to
convey its meaning and as little as possible left to implication].]”
City of Loutsv:lle v. German, 286 Ky. 477, 150 S.W.2d 931, 935
(1940)

Fletcher v. Graham, 192 8.W.3d 350, 358 (Ky. 2006).
To demonstrate the point that the 1891 Constittition doés not reflect a

“pro-labor, populist, progréssive” point of view, as argued by the Unions and

the Union.Amicae, the Convéntion addpted only three explicitly pro-labor

provisions. These sections were Section 243 relating to the minimum age of

éhild lab‘or, Section 244 requii‘ing all wage e;a.rners to be paid in,lawful IMONey,
.-and Section 253 restricting the labor of pénitentiary labor to public works.16
Other explicitly pro-labor proposals, such as tiﬂ.ose advocated by the Loui@ille

Trades and Labor Assembly, Unions and Lodges, were not adopted— rejected -

+ 16 Prior to 189 1 neither the constitution nor statiites limited where convict labor could be
employed. Employers therefore could lease convict labor to lower wages or to take the place of
free, striking workers. See Henry C. Mayer, Glimpses of Union Activity among Coal Miners in

_ Nineteenth-Century Eastern Kentucky, 86 REG. OF THE Ky, HIST. SocY 216, 220(1988), -

12



LY

either in committee or by the Convention: designation of the ﬁumber of hours
that constitute a day’s work on public projects; establishment of a Board of
Arbitration “with full power to settle all industrial difficulties between employer
and employeel;}” .and designation of goods and wares manufactured by convict
labor. I 1890 Ky. CONST. DEBATES, 240 (Trades and Labor Assembly, Unions
and Lodges, in the City of Louisville Petition). In addition, the Convention
rejected an amendment to Section 243 which would have authorized the
legislature to “provide by law for the proper ventilation of mines, the
construction of escapements, shafts and such other appﬁances as may be
necessary to protect the health and secure the safety of the workmen therein.”.
1 1890 Ky. CONST. DEBATES, 265 (Del. Ramsey Resolution). Equal rights for
women, another progressive reform which had been advocated by the Knights
of Labor, tﬁen a nation_al labor organization with a numb-er of Kentucky locals,
were similarly not espoused by the Convention. See Il 1890 Ky. CONST.
DEBATES, 2371-72 (vote tabling provision to grant married women equal
property ﬂghtsj. A provision to authorize women’s suffrage, likewise, was not

adopted in the final document.1?

17 Laura Clay, leader of the women’s suffrage in Kentucky and daughter of Cassius Marcellus
Clay, the “Lion of White Hall,” was permitted to address the Convention. Her plea was not for
recognition of women’s suffrage as a constitutional right, but merely for a provision authorizing
the legislature to enact women’s suffrage “when the time shall come.” II 1890 KY. CONST.
DEBATES 2090-93. This limited provision was not included in the drafted Constitution; Section
145 limited suffrage to “[e]very male citizen . . . of the age of twenty-one.” In 1912, the
legislature authorized women to vote in elections for county school superintendents, as
authorized by Ky. CONST. § 155. Crook v. Bartlett, 155 Ky. 305, 159 S.W. 826 (1913).
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The Convention adopted specific sections directed at corporations and
‘railroads. Ky. CONST. §§ 190-218. These provisions, however, ran to the
benefit of the public at large, and were designed to correct the abuses which
had occurred as a result of special iegislation. See, e.g., § 194 (requiring all
corporations organized or carrying on business in the state to have a place of
business and a registered agont) ; B 197 (prohibiting common carriers from
issuing free passes to publio officials); § 212 {subjecting railroad rolling stock
and personal property to execution and attachment); §§ 213—15, 217-18
(requiring railroads not to discriminate or to give preferential treatment or
rates). Similarly, and as to to.xation, several provisions addressed special
legislation abuses. E.g., § 174 (subjecting corporate and individually owned
property to uﬁiform tax rates); 8§ 177, 179 (prohibiting Commonwealth,
counties or municipalitios from becoming shareholders in corporations).

After the .publication of the pfopos_ed Constitution in April 1891, the
reaction of labor groups was mixed. Herbert Finch, Organized Labor in
Louisville, Kentﬁcky, 1880-1914 (1965) (unpublished Ph.D. dissertation, Univ.
of Kentucky) (on file with the William T. Young Library, Univ. of Kentucky),
206-07. The Trades and Labor Aséembiy in Louisville “decided almost
unanimously to-vote agaihst” the new Constitution. Against the New, THE
COURIER-JOURNAL (Louisville), Mon., Jun. 15, 1891, p. 5,- col. 4,
https:/ /www.newspapers.com/image/ 32457788 / (visited Sep. 5, 2018).
Conversely, the Knights of Labor did endorse it ét its annual state convention

in July 1891, “by a close vote.” Knights’ Labor, THE COURIER-J OURNAL

14



(Louisville}, Wed., Jul. 29, 1891, p. 8, col. 2, https:/ /www.newspapers.com/
image/32461411/ (visited Sep. 5, 2018).
In the final analysis, Dr. Clark has been quoted,
[T]hé 1890 convention created a static document to protect
[Kentucky’s] agrarian society from an emerging industrial
order: “One gets the impression . . . that many of the delegates
were, in fact, little Red Riding Hoods trudging alone and frightened
through the perplexing forest of constitutional law, hoping that the
big bad wolves of industrial and progressive changes were mere -
figments of their badly agitated imagination, and that a rigid

* constitution with static provisions would serve to dispel these
threatening wraiths.”

William Green, Constitutions, THE KENTUCKY ENCYCLOPEDIA (Lexington: The

Univ. Press of Kentucky, 1992), 225 (emphasis added). No doubt exists but

that the 1890 Convention sought to rein in the reign of special legislation, i.e,

elimination of special tax breaks for railroads, equalization of tax burden,

elimination of implied powers. The result—ing document was “[njot so much a

fundamental rule of government as a pfece of 6mnibus legislation.” Clérk, 432.
C. Federal Labor Law. _

With the enactment of major labor laws between 1932 and 1935,
Congressionél pblicy towards labor unions transformed from one of indifference
(at Best) to one of encouragement. These 1r—._1ws were the Norris-LaGuardia Act,
c. 90, § 4, 47 Stat. 70 (1932), now codified at 29 U.S.C. § 104 (prohibiting
injunctions with respect to a.ny labor dispute)!® and the_Wagner Act, Act of July

5, 1935, 49 Stat. 449, 29 U.S.C. § 151 et seq. (also known as the National

18 Section 2 of the Norris-LaGuardia Act contains a broad declaration of public policy and of
the need to protect workers in joining unions, pursuing collective bargaining and resorting to
concerted activities. 29 U.S.C. § 102.

15



Labor Relations Act (“NLRA”)).1® Following World War II, Congress modified the
Wagner Act by the Taft—-Harﬂey Act (also known as the_ Labor Management Act, -
1947), c. 120, § 1, 61 Stat. 136, 29 U.S.C. § 141 et. seq. |

By enacting these laws, “Congress largely displaced state regulation of
industrial relations,” and thus, states “may not regulate activity that the NLRA
protects, prohibits, or arguably protects or prohibits.” Wis. Dep’t of Indus.,
Labor & Human Relations v. Gould Inc., 475 US 282, 286, 106 S. Ct. 1057,
1061, 89 L. Ed. 2d 223 (1986) (citing San Diego Bldg. Trades Council, Millmen’s
i]nion, Local 2020 v. Garmon, 359 U.S. 236, 79 8. Ct. 773, 3 L. Ed. 2d 775
(1959)). Section 14(b) of the Taft—Hartley.Act, however, provides a lhnifed
exception: |

Nothing in this subchapter shall be construed as authorizing the

execution or application of agreements requiring membership in a

. labor organization as a condition of employment in any State or

_Territory in which such execution or application is prohibited by
State or Territorial law.

29 U.S.C. § 164(b).

The historical context of the relevant aspects of the Taft-Hartley Act is
.instructive. See Commc’ns Workers v. Beck, 487 U.S. 735, 747, 108 S. Ct.
2641, 2650, 101 L. Ed. 2d 634 (1988) (“[T]he strﬁcture and purpose of § 8(a)(3)

are best understood in light of the statute’s historical origins.”). Prior to the

19 An earlier law, the National Industrial Recovery Act (“NIRA”), c. 90, 48 Stat. 195, 196 (1933);
15 U.8.C, § 703, also contained provisions encouraging unionization. The basic statute,
however, was declared unconstitutional. A.L.A. Schechter Poultry Corp. v. United States, 295
U.S. 495, 55 S. Ct. 837, 79 L. Ed. 1570 (1935). Unlike the NIRA, the Wagner Act’s’
constitutionality was upheld. NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1, 57 S.-.Ct. 615, .
81 L. Ed. 893 (1937). '
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Taft-Hartley Act, section 8(a)(3) of the NLRA permitted closed shop, union
shop, and agency shop agreements. Oil, Chem & Atomic Workers, Int’l Union v.
Mobil Oil Corp., 426 U.S. 407, 414, 96 S. Ct 2140 2144 48 L. Ed. 2d 736
(1976). As typlcally un_derstood, a closed shop is a type of union-security
agreement that requjres prospective employees to become union members
before commencing employment. Id. at 409 n.1, 9 S Ct.at 2141 n.1. By
contrast, a umon shop, which requires employees to join the union after belng
hired, and an agency shop, which requires employees to make payments to the
union after being hired but not to join the union, are less stringent types of |
union—security. agreements. See id. “By 1947, [closed shopsj had come under -
increasing attack,” and Congress determined that they shouid be banned.
Beck, 487 U.S, at 748 108 .S. Ct. at 2650. Congress also recognized that
prohibiting closed shops could create a free tider problem, lﬂe employees
choosing not to contribute ﬁnanc1a11y to the union but still beneﬁtmg from the
union’s actions. See id.

Aga.ihst this historical backdrop, section 8(a)(3) of the Taft—Harﬂey Act
attempted to accomplish the “twin purposes”; of eliminating “the most serious
- abuses of compulsory unionism . . . by abolishing the closed shop” but still
" allowing certain union-'security agreements to counter the free rider problem.
NLRB v. Gen. Mo_tors Corp., 373 U.S. 734, 74041, 83 8. Ct. 1453, 1458, 10 L.
Ed. 2d 670 (1963). Specifically, section 8(&)(3) “makes it an unfair labor
practice for an employer ‘hy disoﬁnﬁnation in regard to hire or tenure of

employment . . . to encourage or discourage membership in ény labor
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organization.” Beck, 487 U.S. at 744, 108 S. Ct. at 2648 (quoting 29 U.S.C. §
158(a)(3)). “Taken as a whoie, 8 8(a)(3) permits an employer and union to enter
into an agreement requiring all employees to become union members as a
condition of continued employment, but the ‘membership’ that may be so
required has been ‘whittled down to its financial core.” Beck, 487 U.S. at 745,
108 S. Ct. at 2648 (footnote omitted) (quoting Gen Motors, 373 U.8. at 742, 83
S. Ct. at 1459).

“While § 8(a)(3) articulates a national policy that certain union-security
agreements are valid as a matter of federél law, § 14(b) reflects Congress’
decision that any State or Territory that wishes to may exempt itself from
that policy.” Mobil Oil? 426 U.S. at 416-17, 96 S. Ct. at 2145 (emphasis
added). Specifically, § 14(b) “allows a State or Territory to ban agreements
requiring membership in a labor organization as a condition of employment.
Id. at 417, 96 S. Ct. at 2145 (quotation and footnote onﬁtted). As explained by
the Court, § 14(b) “was designed to prevent other sections of the Act from
completely extinguishing state power over certain union-security
arrangements. And it was the proviso tc)_§ 8(a)(3), expresslyw permitting
agreements conditioning employment upon membership in a labof union,
which Congress feared might have this result.”. Retail Clerks Int’l Ass’n, Local
1625 v. Schermerhorn, 373 U.S. 746, 751, 83 S. Ct. 1461, 1-464, 10 L. Ed. 2d
678 (1963) (footnote omitted); see also Laborers’ Int’l Union, Lacal No. 107 v.

Kunco, Inc., 472 F.2d 456, 458 (8th Cir. 1973) (Section 14(b) “can best be
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described asl an exception to the general rule that the federal government has
preempted the field of labor relations regulation.”).
" With that background, we turn to the claims in this case.
IV. Analysis.

As previously noted, the Unions raise four constitutional challenges to
the Act: (a) violation of Kentucky’s equal protection of the laws provisions; (b)
violation of Kentucky’s prohibition on special legi'slation; (c) violation of
Kentucky’s prohibition of takings without compensation; aﬁd (d) improper
designation as emergency legislation. We address each claim in tum.

A. Equal Protection.

Citizens of Kentu:cky enjoy equal protection of the law under the 14th
Amendment of the United States Constitution and Sections 1,l 2, and 3 of the
Kentucky Constitution. D.F. ‘v. Codell, 127 S.W.3d 571, 575 (Ky. 2003) |
(citation omitted).2® Sections 1, 2, and 3 of the Kentucky Constitution prov*_ide
that the legislature does not have ,arbitra:ir power and shall treat all persons
equally. “[U]nless a statutory classification is arbitrary, or not founded (.)n any
substantial distinction suggesting the necessity or propﬁe& of such legislation,
thé courts have no right to interfere with the ekercise of legisl;sttive discretion.

Ky. Ass’n of Chiropractors, Inc. v. Jefferson Cnty. Med. Soc’y, 549 S.W.2d 817,

20 The Unions make no claim under the 14th Amendment. That provision requires persons
who are similarly situated to be treated alike. Federal courts have held that right-to-work laws
do not violate any provision of the United States Constitution. Lincoln Fed. Labor Union No.
19129, AF. of L. v. N.w. Iron & Metal Co., 335 U.S. 525, 69 S. Ct. 251, 93 L. Ed. 212 (1949);
Am. Fed'n of Labor v. Am. Sash & Door Co., 335 U.S. 538, 69 S. Ct. 258, 93 L, Ed. 222 (1949);
see, e.g., Sweeney v. Daniels, No. 2:12CV81-PPS/PRC, 2013 WL 2090473 at *8 (N.D. Ind.
2013), aff'd sub nom. Sweeney v. Pence, 767 F.3d 654 (7th Cir. 2014).
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822 (Ky. 1977). As noted earlier, our analysis begin_s with the presumption
that legislative acts are constitutional. United Dry Forces v. Lewis, 619 s.w.2d
489, 493 (Ky. 1981); Sims v. Bd. of Educ., 290.S.W.2d 491, 493 (Ky. 1956);
Brooks v. Island Creek Coal Co., 678 S.W.2d 791, 792 (Ky. App.1984). The goal
.of equal protection provisions is to “keép[] governmental decisionmakers from
treaﬁng differently -persons who are in all relevant respects alike.” No;dlinger'v.
Hahn, 505 U.S. 1, 10,'1.12 S..Ct. 2326, 2331, 120 L. Ed. 2d 1 (1992). However,
becai_use nearly all legislation differentiates in some manner between different
classes of persons, neither the federal nor state constitutions forbid such
classification per se. Romer v. Evans, 517 U.S. 620, 631, 116 S. Ct. 1620,
1627, 134 L. Ed. 2d 855:(1996). Accordingly, the level of jﬁdicial scrutiny
épph'ed to an equal protection challenge depends on the classification made in
the statute and the interest affected by it. See Mem’] Hosp. v. Maricopa Cnty.,
4_15 U.S. 250, 253, 94 S. Ct. 1076, 1080, 39 L. Ed. 2d 306 (1974). |
Currently, three levels of review may apply to an equal profection

‘challenge. See, e.g., Steven Lee Enters. v.' Varney, 36 S.W.3d 391, 394-95 (Ky.
2000). Strict scrutiny applies whenever a statute makes a classification based
on a “suspect” class. See Codell, 127 S.W.3d at 575~76 (discussing strict
scrutiny). In Vamey, for e’xamble, we noted race, alienage, and ancestry as
suspect classes. 36 S.W'.Sd at 394. In such cases, or when a statute affects a
fundamental right, a statute is “éustainable only if [it] is suitably ta.ﬂored to
serve a ‘compelling sts;te interest.” Id (citation omitted). The next level of

analysis, heightened rational basis scrutiny, applies to quasi-suspect classes,
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such as gender or jilegitimacy. d. Upder this sfandard, “discriminatdry laws |
survive equal protection analysis only ‘to-the extent they are substantially
related to a legitimate state intérest.”’ Id. (qﬁoting City of Cleburne v. Clei)ume
I;iving Ctr, Inc., 473 U.S. 432, 441, 105 S. Ct. 3249, 3255, é‘? L. ed. 2d 313
(1985)). On the other hand, a statuté that “merely affects social 6r economic
policy . . . 1is 'subject” to a less seérching form of judicial scrutiny, ie. the
“rational basis” test. Codell, .1.27 S5.W:3d at 575 (citation omitted).

J Rational basis review is é.ppropriate for evaludting the Act ‘since the Act
is expressly permitted by the Taft—ﬁartley Act§ 14(b). The Supreme Court .Iong'
ago held thaf, under federal law, union n;iérnbership isr not a suspect _
classification triggering strict scrutiny. City of Charlotte v. f,ocal 660, Int’l Ass’n
of Firefighters, 426 U.S. 283, 286, 96 S. ét. 2036, 2038, 48 L. Ed. 2d 636
(1976). The result is the same ﬁnder Ke.ntuclk“y case laﬁv, ﬁrhich recognizes that ‘
statutes relating to labor and‘ labor organizations are proper objectives for
exércise of the Commom‘wveélj;ﬁ’s police power. Han';ilton v. Irii’l Union of

_Operating Eng’rs, 262 S.W.2d 695, 700 (Ky. '19523); sée also Ky. Harlan Coal Co.
- v. Holmes, 872 S.W.2d 446, 451 (Ky. 1994), abrogated on other grounds by
' Vision Mining, Inc. v. Gardnér, 364 5.W.3d 455 (Ky. 2011) (stating “the

A (Sommonv;realth’s power to legislate public policy in th¢ area of
employer/employee relations derives from its police power(]”); Commonwealth v.
Reinecke Coal Min. Co., 117 Ky. 885,'894, 79 S.W. 287, 289-90 (1904) (statute
relating to timely payment of coal miners and forbidding blacklisting of

employees was valid exercise of police power). Furthermore, “[t/he essential
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predica:ce of the police power is the health, morals, safety, aﬁd general welfare
of the people.” Jones v. Rusééll, 224 Ky. 390, 392, 6 5.W.2d 460, 461 (1928).
| The iegislature “in making 'ﬁolice regulatiops has the right to make
classifications based upon natural and reasonable distinctions, but’is without
right to exercise the power to classif‘y arbitr&rily and without any reasonable
basis inherent in the objects of the classification.” Id. at 393, 6 S.W.2d at 461..
A statute complies with Kentuqky equal protection requirements if a “rational
basis” supports the clé.ssiﬁcations that it creates. 'Elk Hom Coal Corp. v.
Cheyenne Res., Inc., 163 S.W.3d 408, 418-19 (Ky. 2005) (citation ofnitted) R

Waggoner v. Waggoner, 846 S.W.2d 704, 707 (Ky. 1992) (citdtion omitted).

4

In Varney, we quoted at length from Heller v. Doe by Doe, 509 U.S. 312,
319-21, 113 S. Ct. 2637, 2642-43, 125 L. Ed. 2d 257 (1993), as “[t]he best
summary of what rafional basis analysis entails and what it does not entail[:]”

We many times have said, and but weeks ago repeated, that
rational-basis review in equal protection analysis is not a license
for courts to judge the wisdom, fairness, or logic of legislative
choices. Nor does it authorize the judiciary to sit as a
superlegislature to judge the wisdom or desirability of legislative
policy determinations made in areas that neither affect .
fundamental rights nor proceed along suspect lines. For these
reasons, a classification neither involving fundamental rights nor
proceeding along suspect lines is accorded a strong presumption of
validity. Such a classification cannot run afoul of the Equal

- Protection Clause if there is a rational relationship between the
disparity of treatment and some legitimate governmental purpose.
Further, a legislature that creates these categories need not
actually articulate at any time the purpose or rationale supporting
its classification. Instead, a classification must be upheld against
equal protection challenge if there is any reasonably conceivable
state of facts that could provide a rational basis for the
classification.
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A State, moreover, has no obligation to produce evidence to
sustain the rationality of a statutory classification. A legislative
choice is not subject to courtroom factfinding and may be based on
rational speculation unsupported by evidence or empirical data. A -
statute is presumed constitutional, and the burden is on the one
attacking the legislative arrangement to negative every conceivable
basis which might support it, whether or not the basis has a
foundation in the record. Finally, courts are compelled under
rational-basis review to accept a legislature's generalizations even
when there is an imperfect fit between means and ends. A
classification does not fail rational-basis review because it is not
made with mathematical nicety or because in practice'it results in
some inequality. The problems of government are practical ones
and may justify, if they do not require, rough accommodatlons——
illogical, it may be, and unscientific.

Varney, 36 S.W.3d at 395 (internal quotatioﬁs and eliips’es omitted).

In Elk Horn Coal, we explained that the statute under Qonsideratien, KRS
26A.300, did not treat all unsuccessful eppellants the same, and thus was
- “discriminatory. But the state may discriminate in certain rﬁaﬁefs if there is a
rat10na1 basis for such discrimination.” 163 S.W.3d at 413. As premously
noted, “[1]n areas of social and economic policy, a statutory classification that
neither proceeds along suspect ]ines nor il}fringes fundamental constituﬁonal
rights must be upheld against an equal protection challenge if . . . any
reasonably conceivable state of facts . .‘ . ceuld provide a rational basis for the

classification.” Id. (quotation and footnote omitted);2! see also Popplewell's

21 In. Elk Horn Coal, we acknowledged that, on occasion based on particular facts, we had
elected to apply a higher level of scrutiny to equal protection analysis in cases involving social
and economic legislation. 163 8.W.3d at 418 nn. 43-44 ‘(citing Tabler, 704 S.W.2d at 186-87 as
requiring substantial and justifiable reason for discriminatory legislation). A cursory readmg of
Tabler, however, discloses that the decision addressed the prohibition of special legislation in
sections 59 and 60 of the Kentucky. Constitution, specifically section 59(5) regulating limitation
of civil causes. In Elk Horn Coal, we declined to address this “heightened” standard because of
our view that the legislation in question failed even the ratmnal basis test as “arbitrary and
drrational.” ‘163 S.W.3d at 421. A
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- Alligator Dock No. 1, Inc. v. Revenue Cabinet, 133 S.W.3d 456 466-67 (Ky.
2004) (upholdmg sales and use tax exempmon for gasoline sales for mdustnal—
type commercial vessels); Commonwealth v. Howard, 969 S. W 2d 700, 703-04
(Ky. 1998) (upholding juvenile DUI statute which irnposes lower blood alcohol
" level for drivers under 21 years of age).
In Delta Air Lines, In¢. v. Commonwealth, Revenue Cabinet, in upholding
a sales and use tax classification, we held:
The standards for classifications under the Kentucky constitution
are the same as those under the Fourteenth Amendment to the
Federal constitution. A single standard can be applied to both the
. State and Federal constitutions in regard to classification for sales
tax exemptions. This Court has determined that economic factors
. are valid considerations which the legislature may take into
account in developing a legitimate tax classification. The
legislature has a great freedom of classification and the _
presumption of validity can be overcome only by the most explicit

demonstration that it is hostile and oppressive against parucular
persons and classes. ,

P

- 689 S.W.2d 14, 18 (Ky 1985) (c1tat10ns om1tted) “A classification by the
legislature should be afﬁrmecl unless it is positively-shown that the
classification is so arbitraryr and capricious as to be hostile, :oppressive and
utterly devoid of rational basis.” Id. at 19.
The -Unions and the Union Amieae strenuously argue lhat the Act creates

a class1ficat10n which' has no substantial or. Justlﬁable basis. They claum nght- :
to-work policies reduce wages for union and non-unions employees, have
~m1xed Impact on employment outcomes, | and have no statistically’ significant
" impact on ove'rall state employment. They argue_ the true motivation is “to

starve lahor organizations and their members based on perceived political
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bent.” The Commonwealth,_,convees'ely, argues that the legislature reasenably
could conclude that the Act would, as testified by the propogents of 2017 HB 1,
benefit Kentucky and its citizens by joining ether right—to-Work states with
superior economic development, employment growth in both union and non-
union jobs, and eliminate Kentucky’s disadvantage with respect to its
nelghbonng nght—to-work states in competing to attract new busmesses The
Commonwealth further argues that the legislature might have sought to
proylde econdmlc freedom for workers who desired not to support any union
activities. | H |

The legislature is permitted to set the economic policy for the \
Commonwealth, Even assuming that the.Act ereat_es a classification that
discrinﬁnates between labor unions and all other organizations operating in the

4 -

state,?2 or any sort of classification among union and non-union workers, we

y

22 We reject the Unions’ analogy that labor unions are akin to the Kentucky Bar Association
(“KBA”) for purposes of the Act. Historically, labor unions, as opposed to trade or craft unions,
arose as associations of workers/employees to improve pay and working conditions and to,
provide a unified group to assert rights against their employer. See Music Hall Theatre, 249 Ky.
at 642, 61 S.W.2d at 284-85." These same functions are largely served today through an
overlay of federal law and collective bargaining agreements. Unions are voluntary .
organizations, even in non-right-to-work states. The KBA, by contrast, exists by virtue of the
state constitution. See KY. CONST. § 116 (requiring the Kentucky Supreme Court to “by rule,
govern admission to the bar and the discipline ¢f members of the bar{]”). The KBA’s purpose is

to maintain a proper discipline of the members of the bar in accordance with:
these rules and with the principles of the legal profession as a public calling, to
initiate and supervise, with the approval of the court, appropriate means to
insure a continuing high standard of professional competence on the part of the
members of the bar, and to bear a substantial and continuing responsibility for
promoting the efficiency and improvement of the judicial system.

Kentucky Rules of the Supreme Court (“SCR”) 3.025. The KBA is not a voluntary association,
SCR 3.030(1), except in the sense that no one is required to practice law in Kentucky. The
essential tenor of SCR 3.025 is that the KBA exists for the protection of the public: “proper
discipline . . . of the bar,” “high standard of professional competence” and “efficiency and
improvement of the judicial system][.]”
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are unable to say that the legislature did not have a reasonable basis for so
doing. As stated in Vamney, “[a] legislative choice is not subject to c-ourtroom
factfinding and may be based on rational speculation unsupported by evidence
or empirical data.” 36 S.W.3d at 395. The legislature clearly established a
rational basis for the Act: to promote economic development, to promote job
growth, and to remove Kentucky’s economic disadvantages in competing with
neighboring states. Additionally, and even though not required, the
proponents of the Act tendered empiriéa.l evidence to support the claimed
benefits. |

IOne does not need an advanced aegree in labor economics to recognize
that employers might be attracted to locate in a state where wages are lower as
opposed to a state where wages are higher. To the extent this conclusion might
be characteﬁzed as speculative, it is undoubtedly rational. The legislature can
clearly make a policy decision that the Act might'resﬁlt in more jobs, albeit at
" lower wages, and that this result, in turn, might benefit the overall economic
climate of Kentucky. In fact, this result is supported by some of the economic
studies noted by the Unions. See Robert Bruno, Affidavit at 5 (stating that |
some studies suggest right to work laws increase rﬁanufactqring employment,
thle other studies find no effect). All the while, of course, for any given
workplace, the majority of workers retain the federally-protected right to
organize; A |

The Act' does not violate the equa,l protection proﬁsions of the Kentucky

Constitution. We are unable to say the legislature’s “classification is so
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arbitrary and capricious as to be hostile, oppressive and utterly devoid of
rational basis.” Delta Airlines, 689 S.W.2d at léi To the extent the Unions
claim they will be prohibited from collecting a fée for legally-protected, legally
authorized servic;es, that claim is addreésed, infra, in -our discussion on Taking
Jfor Public Purpose without Just Compensation. |

As to the Unions’ claim that the Act impairs their freedom to contract,
Kentucky law has long recognized thét the police power,' based on “the genera.l!
welfare of the community,” may validly infringe on the right to contract. City of
Covington v. Sanitation Dist. No. 1, 301 S.W.2d 885,- 888 (Ky. 1957). “The

_exercise of such a power must be reasonable and in conformity with the‘.
necessity of the case and ha\;e a substahﬁal basis for the é.ction.” Id. at 889.
Based on our previous discussion concerning the legislature’s stated reasons |
‘for enacting the Act, we hold that its enactment satisfies this test.
- B.  Special Legislation.

'{‘he Unions cla1m the Acthco'nstitu_tes speéial legislaﬁon in violation of
'Sectior;s'; 59 and 60 of .the Kentucky Constitution. Specifically, Section 59 -
states: “[tlhe General Assembly shall not pass local of special acté concerning
a:11y of the following subjects, or for any of the following purposes, namely: . . .
Twenty-fourth: To regulate labor, trade, mining or manufactuliing.” The |
purpose of this:section is not to prevent the legislature from enacting any laws

“'concerning labor, trade, mining or manufacturing. That would be absurd.23.

23 If the meaning were to prohibit all Ia\;vsL addressing these subjects, then entire Titles of the
Kentucky Revised Statutes would be void. E.g., KRS Title XXVII: Labor and Human Rights;,
KRS Title XXVII:- Mines and Minerals; KRS Title XXIX: Commerce and Trade. Examples of
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Rather, the intent is for any acts touching these subjects be general acts. See,
e.g., Waggoner, 846 S.W.2d at 706-07 tstating “[t]he fact that the [legislature]
deals with a special subject does not per se make it special legislation[]”); D.E.
Hewitt Lumber Co. v. Brumfield, 196 Ky. 723, 727, 245 S.W. 858, 860 (1922)
(holding that § 59 “inhibitions apply only to local and special legislation, and
therefore do not apply here unless the [Workers’] Coxﬁpensation Act is either a
local or a special act[]”j. Furthermore, we note the purpose of these sections is
to “prevent special privileges, favoritism, and discrimination, and to ensure
equalify‘ under the law . . . fand to] prevenfthe enactment of laws that do not
operate alike on all individuals and corporations.” Louisville/ Jefferson Cnty.
Metro Gov’t v. O’Shea-Baxtér, LLC, 438 '8.W.3d 379, 383 {Ky. 2014) {quotations
and citations omitted).

| Special legislation is defined as arbitrary and irrational legislation that
favors the ecénomié self—interest of:-the one or the few over that of the many.
Yeoman, 983 S.W.2d at 468. “Local” or “special” legislation applies exclusively
to special or particular. b_laces, or special and particular persons, and is
distinguished from a statute intended to be general in its operation, and that
relates to classes of persons or subjects. More speciﬁcally, “ta] ‘local law’ is one
whose operation is confined within tefri_torial limits other than those of the

whole state, or any properly constituted class or locality therein.” Ravitz v.

Chapters within these titles are KRS Chapter 341, Unemployment Compensation; KRS éhapter
350, Surface Coal Mining; and KRS Chapter 355, Uniform Commercial Code.
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Steurele, 257 Ky. 108, 115, 77 S.W.2d 360, 36_4 (1934). ‘Here, the Act is clearly
not a local act because its application is statewide.

In Johnson v. Commonwealth ex rel. Meredith, our predecessor court
noted é clear distinction between a general and a s_peciai law, stating “[a}
statute which relaLtgs‘ to persons or things asa class is a general iaw, while a
statute which relates to particular persons or things of a class is spé_cial.”’ 291
Ky. at 837, 165 S.W.2d at 825. (quoting State ex rel. v. Tolle, 71 Mo 645, 650
(1880)); see aléo_ Ravitz, 257 Ky. 108, 77 S.W.2d 360; Stevenson v. Har;iin, 238
Ky. 600, 603, 38 S.W.2d 462, 463-64 (1931) (law excepting party nominations |
from mandatory primary helc:{' to be general law as applying to all statewide
officers— ;‘general in its application and applies in an equal‘rnanne'r toall .
persons similarly situated”). In Johnson, the issue concerned ti'le authorizatioil
of all executive departments of the state fo employ a certain class of
professional assistants. The court opined that it “can cqnce'ive nc;thing more
. foreign to épqcial legislation” than this statute. é91 Ky. at 837, 165 S.W.2d at

825. | |

Our case law he_is long recogniéed a simple, ﬁo-pm test for de_termiqing
whether a law cohstitut-es general legislation in its constitutional sense: {1} |
" equal applicétion toallina class; and (2) distiﬁcﬁve and natufal reasons
| inducing and éupporﬁng the éléssiﬁcation; Yeoman, 983 S.W.2d .at 466;A
Waggoner, 846 S.W.Q.d at 707; Schoo v. Rose, 270 8.W.2d 940 (ky. 1954);
Droege v. McIﬁerney, 120 Ky. 796, 87 S5.W. 1085 (1903); Safety Bidg. & Loan |

Co. v. Ecklar; 106 Ky. 115, 50 S.W. 50 (1899); see aiso Burrow v. Kapfhammer, .
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284 Ky 753, 761-62, 145 S.W.2d 1067 1072 (1940) (holding unconst1tut10nal
- hour and wages law which apphed to restaurants employing waiters, but not to
hotel dining room wai-fcers).

Frankly, the Act applies to all collective bargaining agreemente enfered
into on or after Jénua._ry_ 9, 2017, with the exception of certain employees _
covered or exempted by federal law. KRS 336.132. With the exceptions
required by fe‘_derél law, 1t applies to all employers and all employees, both
public and private. It does not single out any particular union, industry or
| employer. It appiies statewide. We have previousiy rejected constitutional
challenges to legislation that pn;'portedly proﬁeted or harmed organized labor
’as' clairned special_ legislation, soxlong as a rational basis existed for the statute.
See Hamilton, 262 S.W.2dat7 00. And in Waggdne(, we: _stated “[tlhe
resp0n81b111ty of this Court is to draw all reasonable mferences and
1mphcat10ns from the act as a whole and thereby sustain 1ts validity.” 846"
S.W.2d at 707 {citing Graham v. Mtlls, 694 S.W.2d 698 (Ky. 1985)). In Tabler,
we required that “a substantial and justifiable reason [must appear] ﬁom
legislative history, from the statute's title, preamble or subject matter, or from
some other authoritative source.” 704 S.W.2d at 186. The legislature clearly
estanlished a rational basis for tne Act: to preinqte economic development, to
pfomote jeb_ growth, and to remove Kentucky’s economic disadvantages in-
competing w1th neighboring steitee.- As noted above, testimony supporting the

legislation was presented at House committee heafings in January 2017. The -
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Unions and Union Amicae, as noted, dise‘tgree, but we are unable to say that
the legislature’s rationale is unreasonable.24

C. Taking for Public Purpose without Just Compensation.

Next, fhe Unions argue that the Act constitutes a public téking of labor
union property without just compensation, in violation of Sectioqs 13 and 242
of the Kentucky Constitution. Section 13 provides, in pertinent part, that no
“man’s property [shall] be taken or applied to public use without the consent of
his representatives, and without just compepsation being previously made to
him.” Section 242 provides:

Municipal and other corporations, and individuals invested with

the privilege of taking private property for public use, shall make

just compensation for property taken, injured or destroyed by

them; which compensation shall be paid before such taking, or

paid or secured, at the election of such corporation or individual,
before such injury or destruction.

The Unions’ argument is two-fold. First, they assert that the Act takes
union property because unions are required to provide valuable services to all
employees in a bargaining unit irrespective of union membership without being

compensated in return.25 Second, they maintain the Act takes from unions

24 The concurring in part/dissenting in part opinion seems to suggest that any time the
legislature seeks to alter any policy yet grandfather pre-existing rights, duties or obligations,
then the resulting legislation is constitutionally infirm under Sections 59 and 60. Such
analysis ignores the longstanding case law cited in this opinion that establishes the two-part
test for analyzing legislation under a special legislation challenge, and would severely hinder
any legislative effort to effect change in socio-economic policy.

25 A union’s duty of fair representation arises from its statutory designation as the exclusive
representative of the bargaining unit and has been established by case law. See, e.g., Steele v.
Louisville & Nashville R. Co., 323 U.S. 192, 198-99, 65 S. Ct. 226, 230, 89 L. Ed. 173 (1944).
However, under the duty of fair representation, a union retains broad discretion. In Air Line
Pilots Ass'n, Int'l v. O'Neill, 499 U.S. 65, 67, 111 8. Ct. 1127, 1130, 113 L. Ed. 24 51 (1991), the
Court held that ,
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without compensation their valuable contract right that all employees share in
the cost of representation in future renewals of collective bargaining
agreements. We address these arguments in turn.

1.-' Providing requ1red service without compensatlon

The Unions rely on this court’s dec1smn in Bradshaw v. Ball, 487 S.W.2d -

294 (Ky. 1_97 2)(a case ansn?g‘out of an attomey being required to represent an
=eindigclent éﬁminal defendant.)‘.in support of their argument that a requirement to
provide a valuable service without compensation constimtes an -
unconstitutionél taking. The Unions analogize that the Bradshaw principle—
no one can be required under the Keﬁtucky-Constitl._ltion to provide valuable .
services without compensaﬁon—appﬁes to union services rep_resenting
nohfnembers, for su;:h items as negotiating a'nd' administering contracts,

handling 'emplo&ee grievanceé, including a;‘bitration, a;‘bitratiozi fees, attorney
| fees, union representatives’ salaries, .heariﬁg room: costs, court reporters, and
other associated expenses. Assuming, érguendo, that Bradshaw stands for

that proposition, and no other,26 the Supreme Court’s analysis of the “free-rider

the rule announced in Vaca v. Slpes 386.U.S. 171, 190, 87 S. Ct. 903, 916, 17
L. Ed. 2d 842 (1967)—that a union breaches its duty of fair representation if its
actions are either “arbitrary, discriminatory, or in bad faith"—applies to all
union activity, including contract negotiation. We further hold that a union's
actions are arbitrary only if, in light of the factual and legal landscape at the
time of the union's actions, the union's behavior is so far outside a “wide range
of reasonableness,” Ford Motor Co. v. Huffman, 345 U.S. 330, 338, 73 S. Ct. 681,
686, 97 L. Ed. 1048 (1953}, as to be irrational. '

26 A careful reading of Bradshaw demonstrates. that its holding must be considered in the
historical and factual context in which it was decided. All Kentucky cases regarding attorneys’
representation of indigent defendants prior to Bradshaw held that, as officers of the court,
attorneys were expected to perform these services as a collateral function of the profession.
E.g., Slavens v. Commonwealth, 481 S.W.2d 650 (Ky. 1972); Jones v. Commonwealth, 457
S.W.2d 627 (Ky. 1970); Warner v. Commonwealth, 400 S.W.2d 209 (Ky. 1966). However, as
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problem in its recent decision in Janus v. Am. Fed n of State, Ctny., & Mun.

" Emps., Coun_cxl 31,'_ U.S.__, 138 S. Ct. 2448 (20 18)27 conclusively refutes,
for several reasons, the Unions’ claim that they will be compelled- to provide
services without 'corppensatieh.

The Court addressed the argumente advanced to justify non-members’
payment of agency fees, speciﬁcaﬂy that because unions are required by law to
represent the interests of all employees in the bargaining unit, whether unien ’
members or not, it is unfair that non-rile_mbers, i’.e., free-riders, are not
required to pay feee. The Court noted that enions)in many states represent

employees who do not pay agency fees. Id. at-2467. No union is compelled to

seek designation as exclusive representative, but such designation is avidly

federal criminal procedural rights were being expanded by cases such as Gideon v. Wainwright,
372 U.8. 335, 83 8. Ct. 792, 9 L. Ed. 2d 733 {1963), thi$ court became increasingly concerned
that the time and knowledge required to represent indigent criminal defendants effectively was
reaching a crisis point, stating “[blJecause of the increased crime rate and the expansion by U.S.
_Supreme Court decisions of new federal constitutional standards to the administration of :
criminal justice in the state courts, an intolerable burden has been thrust particularly upon
the younger members of the legal profession.” Bradshaw, 487 S.W.2d at 297. Specifically, we
noted that attorneys cannot constitutionally be compelled to serve as counsel without
compensation, in circumstances where the burden of such service will amount to a substantial
deprivation of property.” Id. at 298. However, an additional very significant constitutional
right that permeates the opinion is the right of an accused to effective assistance of counsel.
Two points are clear in Bradshaw: One, the court expressed concern over the continuing
burden on young attorneys to shoulder the increasing financial burden of representing indigent
criminal defendants. And two, the court questioned whether the existing system provided the
constitutionally mandated nght to counsel for an accused. Both rights are mentioned
throughout the opinion. :

27 At oral argument, the Unions sought to distinguish Janus by virtue of the Coutt’s addressing
the First Amendment right asserted by a public employee. While we acknowledge that
difference, we note the Illinois Public Labor Relations Act’s legal requirements for public unions
share many features of the NLRA, See 5 Ill. Comp. Stat. Ann. 315/6 (West 2016) (requiring

vote in a bargammg union for union representation; exclusive representation of all employees
by the union; exclusive union negotiation with the employer on matters relatmg to “pay, wages,

- hours and other conditions of employment,” including policy matters; union duty to represent
the interests of all employees).
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sought.?8 Jd, First, such designation provides a union with a privileged place
over wages, benefits, and working conditions. In the collective bargaining
process, the uﬁion has the exﬁlusive right to speak for all employées and an
employer is required to listen to the union and negotiate in good faith. The
designation results in a tremendous increase in power of the union. Id. (citing
Am. Comme’n Ass'n v. Douds, 339 U.S. 382, 401, 70 S. Ct. 674, 686, 94 L. Ed.
925 (1950)). Second, the union is granted special privileges in obtéin'ing
information about employees and having fees and dues deducted directly from
wages. Id. As noted by the Court, these benefits gréatly outweigh any extra
burden imposed by the duty of fair representation for nonmembers, and the
duty of fair representation does not significantly increase expenses th;t the
'unions would otherwise bear in negotiating collective bargaining agreements.
Id. at 2467-68, Pértinently, and as to representation of nonmembe;rs in
grievance proceedings, the Court stat.ed “[ulnions do not undertake this activity
solely for the benefit of nonmembers[.]” Id. at 2468. A union sends a |
,represenﬁﬁve to the proceedings to further =.it's | J |

interest in keeping ;:o‘ntrol of the administration of the éollective '

bargaining agreement, since the resolution of one employee’s

grievance can affect others. And when a.union controls the
grievance process, it may, as a practical matter, effectively

28 Recent examples of union organizing efforts in right-to-work states have occurred in South
Carolina and Tennessee. See Doug Cameron, Boeing May Face Union Vote at 787 Flant, WALL
ST. J. (Jan, 20, 2017), https: / /www.wsj.com/articles/boeing-may-face-union-vote-at-787-
plant-148492373 1 ?mod=searchresults&page=1&pos=4 {visited Aug. 29, 2018) (article noting
“long-running efforts to organize” by International Association of Machinists and Aerospace
Workers); Christina Rogers, UAW Plans Another Push at Volkswagen, WALL ST. J. (Sept. 17,
2014), https:/ /www.wsj.com/ articles/uaw-sets-up-local-at-volkswagen-in-tennessee-
1410975613?mod=searchresults&page=18&pos=2 (visited Aug. 29, 2018) (articie noting “[a]
foothold in Tennessee would represent a major advance after a long series of failed attempts to
organize Southern factories operated by foreign auto makers|]”).

L
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subordinate the interest of [an] individual employee to the
collective interests of all employees in the bargaining unit.

Id. (quotations and citations omitted); see also Vaca v. Sipes, 386 U.S. 17l, |
- 190-94, 87 S. Ct. 903, 916—19, 17 L. Ed. 2d 841 (1967) [holdihg that individual
employee has no absolu_te right ‘to have grievanee taken to arbitration; breach
of duty of fair representation is sustained only ’oy proof of “arbitrary or bad- -
faith condtl‘ct on the part of the Union in processing [a] gr:ievance[]”).

Other courts have similarly held t_hat unions are fully and adeduately
compensated for-any loss of fees from nonmembers through the exclusive
representation designation. Sweeney v. Pence, 767 F.3d 654, 666 (7th Cir.
2014) (upholdiné Indiana’s right—to_-work.law against federal Fifth Amendment
- takings claim); Int’l Urtt'on of Operating Eng’rs Local 370 v. quden, 217
F.Supp.3d 1209, _122_3—.24 (D. Idaho 2016) (upl‘lolding Idaho’s riglat—to-work léw
against federal Fifth Amendment takings -claim); Int’l Union of Operating Eng’rs _
Local 139 v. Schimel, 210 F.Supp.3d 1088, 1096-97 (E.D. Wis. 2016)
(.upholding Wisconsin’s right-to-work law against federal Fifth Amendment
taldng'eclaim), aff’d 863 F.3d 674 (7t1'.1_! Cir. 2017); see also Zoeller v. Sweeney,
19 N.E.Sd 74.9 753 (Ind. 2014) (upholding Indiana’s right-to-work law against
state constitutional takings challenge on the basis that “[t]he Union’s federal |
obhgatmn to represent all employees ina barga1n1ng unit is optlonal it occurs
only when the union elects to be the exclusive bargammg agent, for which it 1s-.
Justly compensated by the right to bargain excluswely with the employer{]”}.

The foregomg analysis applies equally to private sector employees and

effectively distinguishes the present case from Bradshaw. A union’s ,
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representation of a nonmember employee through collective bargaining or
grievance processing serves the union’s interest, irrespective of whether it
receives an agency i‘ee. A union is not “compelled” by the Act to represent
nonmembers without compensation. By contrast, the uncompensated attorney
receives nothing for his or he.r‘ time and effort. Because exclusive designation
fully and adequately compensates unions for free-riders, the Act does not
constitute a taking of private properi_:-y without compensation, and therefore
does not violate Sections 13 and 242 of the Kentuckg;r Constitution.

2. Taking of a Contract Right in Future Renewals.

The Unions do not spend too much time on this argument, presumably
because the Act effectively carves -out current contracts and will apply only to
renewals of collective bargaining agreements. The Unions, however, argue that
union_s' have negotiated for decades over union security clauses, have an
expectaﬁon that these proviéigns will cé;ntinue and that collective bargaining
agreements are different from regular commercial contracts. We disagree.

Section 14(b) of the Taft-Hartley Act has been part of the NLRA since
. 1947, Congfess has for 70 years expressly permitted states to enact right-to-
work la.ws". Right-to-work legislation has been proposed in Kentucky for almost -
20 years. We fail to perceive that any expectation in the continuation of a
union securitSr .clause could be a_reasonable‘ expectation. See Morrisey v. West
Virginia AFL-CIO, 804 S.E.2d 883, 892 (W. Va. 2017) (holding that no protected

property interest exists in future agreements that have not been negotiated or-
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accepted; “unions have only a unilateral expectation that they will receive fees
from nonunion employees” in the future). |

The Commonwealth correctly argues that Kentucky law has long
recognized that the police power, based on “the general welfare of the
community,” may validly infringe on the right to contract. City of Covington v.
Sanitation Dist. No. 1, 301 S.W.2d at 888. As we noted above, “[tJhe exercise of
such a power must be reasonable and in conformity with the necessity of the
case and have a substantial basis for the action.” Id. at 889. Based on our
previous discussion regarding the legislature’s stated reasons for enacting the
Act, we hold the Act satisfies ;this test.

D. Emergency Legislation. |

Finally, the Unions argue that the legislature imperrrﬁs_sibly designated
the Act as emergency legislatioh in violation of Section 55 of the Kentucky
constitution, and that the trial court erred by failing to (_:onsider this argument.
The trial court reasoned that the court is not the proper body to determine
whether the stated emergency existed, and that the legislature is merely
required to state an emergency purpose. This constitutional section states:

No act, except general appropriation bills, shall becomé a law until

ninety days after the adjournment of the session at which it was

passed, except in cases of emergency, when, by the concurrence of

a majority of the members elected to each House of the General

Assembly, by a yea and nay vote, entered upon their journals, an

act may become a law when approved by the Governor; but the

reasons for the emergency that justifies this action must be set out
at length in the journal of each House.

Ky. ConsT. § 55. The reason set forth in the Act was that “it is critical to the

economy and citizens of Kentucky to attract new business and investment into
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the Commonwealth as soon as possible, an emergency is dec}ared to exist, and
this Act takes effect upon its passage and aiaproval by the Governor or upon its
otherwise becoming a law.” 2017 Ky. Acts ch. 1, § 14.

In Am. Ins, Ass’n v. Geary, 635 S.W.2d 306, 307 (Ky. 1982), we held that
while a legislaﬁve determination of emergency is subject to judicial review,
“legislative judgment in that respect must be accorded the same presumption
of validity that it enjoys in other instances of constitutional inquiry.” Thus, if
“any rational basis for concluding that the circumstances cited as constituting
an emergency justified more expeditious action than would or&inarily be true,
the courts shoﬁld not interfere with the legislative discretion.” Id. And, “when
the reason for declaring an emergenéy is sufficiently expressed in the
legislation itself, the requirement that it be recited in the journal is satisfied.”
.

In this case, and although the Unions disagree, we are unable to
conclude that the legislature’s proffered reason for an emergency has no
" rational basis. We therefore will not disturb that determination.29

V. Conclusion.
Based on the foregoing reasons, we hold that the Unions’ constitutional

challenges to the Act are without merit. In this area of economic legislation,

29 Even if we were to agree with the Unions, the Act would not be rendered void. First, we note
that the Act has a severability clause, such that the invalidity of any section does not affect the
other provisions: 2017 Ky. Acts ch. 1, § 13. Second, even absent a severability clause and an
invalid emergency provision, the Act became effective ninety days following the adjournment of
the legislature. Ky. CONST. § 55; see McIntyre v. Commonwealith, 221 Ky. 16, 20, 297 S.W.
931, 933 (1927) (holding that when emergency clause in bill was ineffective, “the bill took effect
90 days after the adjournment of the [[Jegislature[]").
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the legislature and the executive branch make the policy, not the courts. Long
ago, in an opinion upholding a provision of the Railway Labor Act that
authorized a union shop agreement notwithstanding a state’s right-to-work
law, Justice William O. Douglas aptly wrote, “[m]Juch might be said pro and con
if the policy issue were before us.” Ry. Emps. Dep’t v. Hanson, 351 U.S. 225,
233, 76 S. Ct. 714, 719, 100 L. Ed. 1112 (1956). But, he continued,

the question is one of policy with which the judiciary has no

concern. . . . [The legislature], acting within its constitutional

powers, has the final say on policy issues. If it acts unwisely, the

electorate can make a change. The task of the judiciary ends once

it appears that the legislative measure adopted is relevant or

appropriate to the constitutional power which [the legislature]
exercises. : '

Id. at 234, 76 S. Ct. at 719 (emphasis added).3° We therefore AFFIRM the

Franklin Circuit Court’s Order dismissing the complaint.

30 Justice Felix Frankfurter, concurring in Railway Employees’, concluded his opinion with the
following quotation:

“Where there is, or generally is believed to be, an important ground of
public policy for restraint, the Constitution does not forbid it, whether this court
agrees or disagrees with the policy pursued. It cannot be doubted that to
prevent strikes, and, so far'as possible, to foster its scheme of arbitration, might
be deemed by Congress an important point of policy, and I think it impossible to
say that Congress might not reasonably think that the provision in question
would help a great deal to carry its policy along. But suppose the only effect
really were to tend to bring about the complete unionizing of such railroad
laborers as Congress can deal with, I think that object alone would justify the
act. I quite agree that the question what and how much good labor unions do,
is one on which intelligent people may differ; I think that laboring men

. sometimes attribute to them advantages, as many attribute to combinations of
capital disadvantages, that really are due to economic conditions of a far wider
and deeper kind; but I could not pronounce it unwarranted if Congress should
decide that to foster g strong union was for the best mtcrest not only of the
men, but of the railrcads and the country at la.rge .

Ry. Emps., 351 U.S. at 241-42, 76 S. Ct. at 723 (Frankfurter dJ. concurrmg) (quoting Adair v.
United States, 208 U.S, 161, 191-92, 28 8. Ct. 277, 287, 52 L. Ed 436 (1908) (Holmes, J.,
dissenting)).

These quotations apply equally to both the Kentucky legislature and the United States
‘Congress., In 2018, several members of the Kentucky House minority party filed a bill to
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All sitting, Miaton, C.J., Hughes and Venters, JJ., concur. Minton, CJ.,
concurs by separate opinien 1n which Hughes and Venters, JJ ., join. Keller, J.,
dissents by separate opinion in! which Cunningham and Wright, JJ., join.
Wright, J., dissents by separate opinion in which (}unninghaflm and Keller, Jd .o

join.

MINTON, CJ., CONCURRING: I completely concur with the majqrity’s

- well analyzed opinion. I write separately to address the weaﬁenizaﬁon of

Sections 59 and 60 in accompanymg op1n1ons in both this case and

Commonwealth v. Ezra Claycomb 311 feel compelled to speak up because I fear

this Court risks overstating its role in Kentucky’s tripartite gbvernment.32
“Section[s] 59 [and 60] .. brohibit[] ‘local or special acts.™33 “The

primary purpose of . . . [Sections] 5§ [and 60] is to prevent sf)ecial privileges,

| favoritism and discﬁminaﬁon, and assure equality under the law.”34 “A special

.’law is legislalion which arbitrarily ol' beyond reasonable justification

discriminates against some persons or objects and favors others.”35 “Simply

reverse the Act. 2018 HB 237. Granted, this bill did not receive a hearing, but that fate. was
similar to that of any number of mmonty party bills seeking passage of right-to-work legislation
prior to 2017, On the federal level, since § 14(b} of the Taft-Hartley Act represents an exception
to federal preemption in labor-management relations, Congress can change that as well.

31 2017-SC-000614-TG (Ky. Nov. 15, 2018).

32 See Hayes v. State Property and Bldgs. Com’n, 731 S.W. 2d 797, 799 (Ky 1987)
(“Our role is not that of a super legislature.”).

' 38 Yeoman v. Com., Health Poltcy Bd., 983 S.W. 2d 459, 466 (Ky. 1998)

3¢ Kentucky Harlan Coal Co. v, Holmes, 872 S.W.2d 446, 452 (Ky. 1994) (overruled on-
other grounds).

35 Bd. of Edua of Jefferson Cty. v. Bd. of Educ. of Louisville, 472 S.w.2d 496, 498 (Ky.
1971).

~
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because legislaﬁon deals with a special subj'ecf matter does an mean it is
specia‘l legislation.”36

As it currently stands, “[t|he test as to whether legislation is special was
formulétt_ad by this Court in";.Schc;o v. Rose,37 In order for 1egislation to be -
~ permissible uﬁder [Septions] 59 [and 60] . . () [i]t. must apply equé'llly to all in
a class, and (2) there must be distinctive and natural reasons induciﬁg and
supporting th‘e“classiﬁca.tion.”’38 ]'

Coﬁsidering the accompanying opinions of my colleagues in this case
a:nd others, [ am qonvinf:ed that.continued adherence to the Schootest is.
untenable. It would appear from our précedent that the detenﬁination of
whether certain iegislation constitutes unconstitutional special Ieéislaﬁon rests
in the hands of a majority of the seven Kentucky Supreme ‘C;urt justices who
can choose to define the “class” at issue 1n whatever way théy would like,
beéause under the first prong of the Schqo"tgst,‘ how one defines the “class”
deteﬁnirleé Wﬁether legislation is constitutional or nbt.

For eiample, Jﬁstice Keller, instead of articulating how the “class™ at
issue should be detennihed uﬂder our “longstanding precedent,” éccepts the
Commonwealth’s'art.iculation of the “ciass” created by the Right to Work Act
(“RTWA”) as “all employers” and “all emplpyees.” This articulation of the “class”

{

3 St. Luke Hosp., Inc v. Health Policy Bd., 913 S.W.2d 1 (Ky. App. 1996) (c1tmg Kling v.
Geary, 667 S.W.2d 379 (Ky. 1984)).

37 270 S.W.2d 940 (Ky. 1954).

38 Yeoman, 983 S. W 2d at 466 (quoting Schoo, 270 S.W.2d at 941) (mternal citations
omitted).
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ét issue leads the dissent to then conclude that because the RTWA treats
certain employers and employees differentlj from qthers—emlployees under an
existing contract mandaﬁng labor-organizaﬁon participation entered into
before Jariuar-y 9, 2017, st111 must cont;ibuté to the labor ,organi_zation, unlike
‘all other employees—the RTWA is unconstitutional'special legislation. Justice
+ Wright, on the other hand, has defined the cl'ass- as “contracts.”‘And' because
he argues that the RTWA treats some types of contracts differentljr than othérs,
he conciudg:s in dissent that the RTWA constitutés unconstitutioflal special
legislation. |
‘But instead of dgﬁning the “class” at issue in the present case as “all

employefS” Iand “all employees,” or “contracts,” what if we chose to define the
“class” as “é.ll labor .organizatiohs”vbeca-use the RTWA is really targeting labor
organizations? The RTWA QOes not differentiate treatment 5etwée“n, for |
exami)le, labor "orga-nization's in western Kentucky V(;,rsus these in eastern
Kentucky—all labor organizations must r’efrajn from forcing emﬁloyee

" participation%so, therefore the RTWA applies equally to all within the “class.”
 And thlS simple “reclassification,” turn'-s what was once upéo,nstituﬁonal
'spe'c‘ial legislation info constitutional iegislation. Simpiy choosing to define the
~ “class” at issue differently than my colleagues in t_he digsent changes the
outcome. |

As evidenced above, how this Court defines the “class” at issue could

meaﬂ the difference between rendeﬁng‘ legisiation constitutional versus

unconstitutional. Suéh a fluid determination in defining the “class” at issue—in

LS
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conjunction with the Schoo test’s rigid rule that the law “must apply equgl_ly to
all in a class” or else the law is unconstitutional—gives the judiciary top much
leeway.39
Justice K_eller bélieves that [ have conceded that the RTWA is
unconstitutional special legislation under the Schoo test. I do not conce;ie that
point at all. Justice Keller’s conclusion here misses my point: the dissent
argues the unéonstituﬁonality of the RTWA under “longstanding Kentucky
precedent” that fails to articulate any rule for defining the “class” at issue to
which the Schoo test then applies. Under the “longstanding Kentucky ‘
iarecedent” that the dissent claims faithfully to apply, a mgjority of this Court
can strike down legislation based 6n a complet(;,ly; subjective determination of
fhe “cla;s” at issue. . _ '
To providg guidance to the judiciary on the important issite of judging -
- whether a piece of legislation constitutes unconstitutional special legisiation, I
find great wisdom in the words of former United States Supreme Court Justice
Benjamiﬁ Cardozo. In his analysis of whéeiher a Maryland statute constituted
unconstitutional special legislation under Maryland’s Constitution, Justice
Cardozo stated: |
Time with its tides brings new conditions which must be cared for
by new laws. Sometimes-the new conditions affect the members of.
a class. If so the correcting statute must apply to all alike.
Sometimes the hew condition affects only a few. If so, the

correcting statute may be as narrow as the mischief. The
[Maryland] Canstitution does not prohibit special laws inflexibly

~ 39 See Hayes v. State Property and Bldgs. Com’n, 731 S.W.2d 797, 799 (Ky. 1987)
(“Our role is not that of a super lcgislature.”).
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and élways. It permits them when there are special evils with

which the general laws are incompetent to cope. The special public

purpose will sustain the special form . . . . The problem . .. is one

of legislative policy, with a wide margin of discretion conceded to

the lawmakers. Only in the case of plain abuse will there be

revision by the courts . . . . If the evil to be corrected can be seen to

be merely fanciful, the injustice or the wrong illusory, the courts

may intervene and strike the special statute down . . . . If special

circumstances have developed of such a nature as to call for a new

rule, the special act will stand.40 '

In Kentucky, the General Assembly is constitutionally entrusted with
identifying in changing times what it Bélieves to be mischief and the ability to-
try to remedy fhat mischief. In this case, the General Assembly believes that
forced labor-organization membership, or at least forced contribution to a labor
organization, is a problem. So it enacted thé RTWA, which prevents employees
in Kentucky from being forced to support organized labor.

'In other words, the General Assembly identified a “condition [that] must
be cared for by . . . law[,]” i.e., forced labor organization participation. This
“condition|] affects the members of a class,” i.e., employees who are forced into
support of a labor organization. The “class” is to be determined as such: who or
what is being adversely affected by the condition that the legislation seeks to
- remedy.*! As stated, the “class” in this case is “employees who are forced into

labor organization membership [or support]” because they are the individuals

who are being “adversely affected” by the condition that the legislation seeks to

40 Williams v. Mayor and.-City Council of Baltimore, 289 U.S. 36, 46 (1933); see also
Jabez G, Sutherland, Statutes and Statutory Construction, 2 Sutherland Statutory
Construction § 40:6 (7th ed. Nov. 2018 update).

41 Necessarily, ‘the “condition that the legislation seeks to remedy” must be legitimate.
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remedy, i.e., forced labor-organization participation; Justice Keller believes that
I have defined the “class” at issue as “labor organizations,” butl fails to |
recognize that “employees who are forced into labor organization meﬁlbership”
is the class I espouse, having used “labor organizations” earlier simply to
illustrate rﬁy point about the untenable nature of the Schoo test.

The “éorrecting statute” in the present case, the RTWA, seemingly does
not “apply to all alike,” Because of the grandfathering-in of pre-January 9,
2017, agreements providing for forced labor—orgénization participation. of
employees. In other words, certain employees within the class are being treated
differently from other employees within the class because employees bound by
pre-January 9, 2017, agreéments contif;ue to be forced into labor-organization
support. But rendering the RTWA unconstitutional simply on this fact fails to
consider Justice Cardozo’s wisdom, which seemingly applies an exception to
the general rule that that “statute_ must apply to all alike™ “[Kentucky’s]
constitution does not prohibit.spe(':ial laws inflexibly aﬁd always. It permits
them when there are special evils with which the general lax_ivs are incompetent
to cope.”2 The only reason that the RTWA does not treat all employees the
same 1n this instance is that doing so would potentially violate other
constitutional provisions, namely, the Contracts or Takings Cl‘;:u.-lses or both. In
this way, a general law would be “incompetent to cope” with a condition our

legislature considers to be a “special evil.”

C R M.
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Under the Schoo test, however, the General Assembly woulq apparently
be prohibited from attempting to remedy what it believes to "b'e a problem
be;:ause either (1) the RTWA, if applied to all employees, will violate the
Contracts or Takings Claqses, or both, or (2) tﬁe RTWA, as it currently stands,
is‘unconstitutional special legislation. This line of thinking, taken to its natural.
éonclusion, would mean that any time pa.fties have entered into a contract, and
the' General Assembly decides that those kinds of contracts are bad public
policy and creates a law preventing such contracts, the law is either (1) |
unconstitutional special legislétion if it exempts from its applicatipn contracts
alréady entered into by parties or (2) unconstitutional under the Contracts or
Takings Clause if nio exemption is afforded. Suci an interpretation blocks the:
General Assembly from ever acting to remedy a purported problem, which is. :
simply an untenable conclusion.

This is Justice Cardozo’s point: Determining whetl;ler legislation
constitutes unconstitutional Special legislation requires a flexible analysis, |
ascertaiﬁiﬁg the reasons .behind everything the legsla@c is doing. What is the
“condition” the legislature is attempting to remedy? Why is the legislature
treating one class differently from ahothe;'? Why is the lcgsla@é treating some
members of the cl;ass differently from others? Does the legislature have gobd
reasons for doing all of this? u |
Rather than simply striking down legislation because some people or

entities are being treated differently from others, both outside énd within the

“class” at issue, we must ask why this is the case. Such an analysis is in exact
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conformance with an Equal Protection Clause anélys_is. The Equal Protection
Clause does not render legislation uncon‘stitutionallsimply because certain
people are treated -diﬁerenﬂy from others. A law that ti;eats people belonging to
suspect classes differently from others is not unconstitutional simply on that
fact alone. Rather, a law that treats people belonging to suépéct classes
differently from others is unconstitutional if that law fails to saﬁsfy strict
scrutiny review; i.e., if no compelling govéﬁment interest for doing exists or if -
'the law is no£ narrowl& tailored t(.J accomplish its end.43

Under the Schoo test, t_iifferent treatmeﬁt of certain membefs of a class
renders a law unconstitutionél'special'legislaﬁan. Re'sp-ectfully, I think that this
is an untenalsle restriction £')n the legi_slature’é ability to act to solve problems
and offends the doctrine of separation of powers. In my vie“}', “}_e should analyze
whether a lav} constifutes“special legiélaﬁon, applying the g(l)od judgment of |
Justice Cardozo: ‘f01;11y in the case of plain ablise wﬂl tﬁerc be revision by the
courts .. . . If the evil to be co.rre.cted can be seen to be merely fanciful, the
-injuétice or the wrong illusory, the courts may intervene and strike the specia.l‘
statute down ... . .74

The Schoo test proves to be unworkable becaﬁse of the mystery as to.how
the “class” at issue is to be deﬁned.I Yet the Schoo test, and really all our special-

- legislation precedent, proves to be untenable in miéther.way———by suggesting

43 Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995).

44 Williams v. Mayor and City Council of Baltimore, 289 U.S. 36, 46 (1933); see also
Jabez G. Sutherland, Statutes and Statutory Construction, 2 Sutherland Statutory
Construction § 40:6 (7th ed. Nov. 2018 update).
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different ways of analyzing the second prong. Consider the following statements
this Court has made over the years about the special legislation analysis:
“A special law- is legislation which arbitrarily or beyond reasonable
Justification discriminates against some persons or objects and
favor others.”#5
“When asserting the validity of a classification, the burden is on the
party claiming the validity of the classification to show that there is
a valid nexus between the classification and the purpose for which:
the statute in question was drafted. There must be substantially
more than merely a theoretical basis for a distinction. Rather, there
.must be a firm basis in reality.”46

“[TIhe classification [must] bear]] a ‘reasonable relation to.the
purpose of the Act.”47

“[TThere muét be a substantial and justifiable reason apparent from

legislative history, from the statute’s title, preamble or subject

matter, or from some other authoritative source.”#8
No wonder the trial court in this case and in Claycomb had trouble articulating
how to analyze the second prong of the Sciwo test. And the dissent offers no
guidance as to how courts are to do so while continuing to profess faith in the
Schoo test as binding precedent. For example, the dissent places the burden on
the Commonwealth to articulate the reasons for upholding certain legislation.

. This may conform to how Yeoman has articulated the ruie, but it is not in

conformance with Com., Revenue Cabinet v. Smith, another case involving a

a5 Bd, of Educ. of Jefferson Cty. v. Bd. of Educ. of Louisville, 472 S.W.2d 496, 498 (Ky
1971). |

46 Yeoman v. Com., Health Policy Bd., 983 S.W.2d 459, 468 (Ky. 1998).

47 Louisville/Jefferson Cty. Metro Gov’t v. O’Shea’s-Baxter, LLC, 438 S.W.3d 379, 383
_ (Ky. 2014) (quoting Mannini v. McFarland, 172 S.W.2d 631, 632 (Ky. 1943)).

48 Tabler v. Wallace, 704 S.W.2d 179, 186 (Ky. 198_5].
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special legislation challenge: “Notably, the burden on the ones attacking the
[legislation] is the negation of every conceivable basis which might support it.4?
No wonder no one can articulate how we evaluate specia.l legislation challenges.
| Justice Keller’s final point is a suggestion that I have applied different

“readings” of our constitutional provisions in Claycomb versus this case. Ti‘lis
suggestion fails to appreciate the fundamenta;l difference between the two
provisions. Section 14, at issue in Cldycomb, involves pure constifcutional
language that plainly proscribes “delay” in the ability to seek a remedy through
the courts. Sections 59 and 60, on the other hand, proscribe “special”
legislation—special is a vague term that has been defined and redefined by
precedent from this Court. And, relying on our precedent, what exactly is
meant by ‘;special” legislation? The dissent insists on adherence to.
“longstanding Kentucky precedent” in which our Court has attempted
unsucceésfully to define what makes legislaﬂon special. But truly that
‘precedent is unworkable today.

And while stare decisis is an important guiding principle, it is not
absolute: |

Stare decisis is the preferred course because it promotes the -

evenhanded, predictable, and consistent development of legal

principles, fosters reliance on judicial decisions, and contributes to

the actual and perceived integrity of the judicial process. Adhering

to precedent “is usually the wise policy, because in most matters it

is more important than the applicable rule of law be settled than it

be settled right.” Nevertheless, when governing decisions are :
unworkable or are badly reasoned, “this Court has never felt

49 Com., Revenue Cabinet v. Smith, 875 S.W.2d 873, 875 (Ky. 1994) (applying rational
basis review to a special legislation challenge).
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constrained to follow precedent.” Stare decisis is not an inexorable
command; rather, it “is a principle of policy and not a mechanical
formula of adherence to the latest decision.” This is particularly true
in constitutional cases, because in such cases “correction through
legislative action is practically impossible.” Considerations in favor
of stare decisis are at their acme in cases involving property and
contract rights where reliance interests are involved, the opposite is
true in cases . 1nvolv1ng procedural and evidentiary rules.50

In the words of this Court: “[This Court is] ‘not assigned the duty of

maintéining the watch as the law ossifies.’ At times, through proper analysis,

sound jurisprudence mandates we refuse to ‘unquestioningly follow prior

decisions.”5!

Finally, I agree with the majority’s conclusion that the Act does not
violate Section 55 of Kentucky’s Constitution and find the dissent’s opposing
conclusion unavailing. 1 6r}1y wish to make clear, as the maj orit& seemingly
has, that Secﬁon.55 cannot, in and of itself, make an otherwise constitutionally
sound piece of legislation unconstitutional. “As the Kentucky _Supreing: Court
has explained, if thg-: -emergency clause of an otherwise valid statute is invalid,
then the statute takeé effect at the time it would have become law without an

-emergency clause.”52 Essennally, even if a violation of Section 55 existed, this

point would be moot today because the RTWA would take effect 90 days after

adjoumn'ient of the'session in which it was passed, instead of immediately

80 Payrie v, Tennessee, 501 U.S. 808, 827-28 (1991) (internal citations omitted)
(emphasis added).

51 Commonwealth v. Terrell 464 S.W.3d 495, 501 (Ky. 20 15) (mternal citations
omitted) .

52 Pucket v. Lexington-Fayette Urban Cty. Gov't, 833 F. 3d 590, 607 n.4 (6th Cir. 2016)
(citing Lyttle v. Keith, 95 S.W.2d 299, 300 (Ky 1936)).
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taking effect. As it stands now, more than 90 days have elapsed since the final
ad_]ournment of the 2017 regular session in wh1ch the RTWA passed. |

Hughes and Venters, JJ., join.

KELLER J DISSENTING I concur w1th the ma_]orlty opinion’s holding
that the RTWA survives an equal protectlon challenge if the rational basis test
is the appropriate level of scrutiny to apply; I also agree that the RTWA is nct a
violation of the Takings Clause. HoWever, 1 respectfully dissent from the
majcrity opinion’s holding that the RTWA was nct passed in contravention of
Kentucky’s Constitution reldﬁng fo special and emergency legislation.53
- Section 59 and Special Legislation.

A. The délegates at the 1891 Constitutional Convention made the
barring of special leglslation a priority.

Lawmakers at the 1891 Constitutional Convenhon in Kentucky were
concerned not just w1th special laws being enacted for railroad companies, but
for all corporations and localities that had enacted laws specific to them. “The

_. universal disapproval of every person in Kentucky suggested sharp and
effective remedies for the evils of such a system of law-making. Ontside' of all
questions of economy the demoralization of the 'I'.,egisla1_:ure, the ineqnality of

laws so passed had produced the groseest of wrongs, and the demand for a

53] also do not share the majority’s opinion as to the applicability of the United
States Supreme Court’s recent decision in Janus v. Am. Fed’n of State, Cnty., & Mun.
Emps., Council 31, __U.S. __, 138 S.Ct. 2448 (2018). Janus was specific to public
sector employees and does n not provide relevance to the resolution of the case before
this Court. '
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change on this subject was absolute _and universal.” 1890 Ky. CONST. DEBATES,
at 5566-67.

“[Tlhe priméry purpose of section 59 was to prevent special privileges for
those with wealth and power sufficient to sway the Assembly and to ensure
equality under the law.” White v. Manchester Enterprise, Inc., 910 F.Supp. 311,
314 (E.D. Ky. 1996). “Unbridled legislative power had become the captive of
special interest groups. Concern for limiting the powers of the legislature in
general, and with cuf;ting off special and local legislation in particular, was the
primary motivating force behind enactment of the new Kentucky Constitution

‘of 1891.” Tabler v. Wallace, 704 S.W.2d 179, 184 (Ky. 1985). .-

In discussing Section 60 of the Constitution, which also deals with
special legislation, the following statements were recorded: “Therefore, that,
whilst the law was uniform and general in its provisions, it was not uniform
and general in its‘operation, but was special and local in its operation,
dependent entirely upon the will of a particular locality.” 1890 KY. CONST.
DEBATES, at 5762. “The véry definition of a general law is that it must be

- uniform.” Id. Legislators were concerned with all special legislation, not only
in its written form, but also in its application.

B. Section 59 requires that a law apply equally to all in a clags.

Section 59 of the Kentucky Constitution prohibits special legislation and
states, 1n relevant part:

The General Assembly shall not pass local or special acts

concerning any of the following subjects, or for any of the following
purposes, namely:
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’I‘Wenty-fburth: To regulate labor, trade, mining or manufacturing.

Twenty-ninth: In all other cases where a general law can be made

applicable, no special law shall be enacted.

For a law to be general in its constitutional sense it must meet the
following requirements: (1) it must apply equally to all in a class, and (2) there
must be distinctive and natural reasons inducing and supportiﬁg the
classification. Yeoman v. Com, Health Policy Bd., 983 S.W.2d 459, 466 (Ky.
1998). Itis clear that the way the Court draws the “class” has a great impact
on the special legislation analysis. .

“[TIhe fact that the legislature deals with a special subject (such as
charitable gaming) does not necessarily make_ it spe-cial legislatiox-i.”
Commonwealth v. Louisville Atlantis Community/Adapt, Iné., 971 S.W.2d 810,
819 (Ky. App. 1997). “A general law applies to pefsons or things as a class;
whiie a special law relates to particular persons or thin_gs of a class[.]” Id.
(quoting Commonuwealth v. Smith, 975 S.W.2d 873, 877 (Ky. 1994) (emphasis
addéd). Special lég'islation “does not have a unifbrm operation.” Reid v.
Robertson, 200 S.W.2d 900, 903 (Ky. 1947). “[A] statute does not have a
uniform operation if it does not relate to persons, entities, or things aé a class,
but to particular persons; entities or things of a class, either particularized by
the express terms of the act or separated by any method of selection from the
whole class to which the law might, but for such limitations, be applicable.” ’Id.

This includes statutes that “are not general in their application to-the class to
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which-they apply, do not bring within their limits all those who are in
substlantially the same situation or circumstances, or who stand upon the
same footing regarding the subject of the legislation, but which, to the
contrary, discriminate between persons of the same class doing the same act.”
Id. While common sense dictates that the legislature is not forbidden to pass
laws dealing w1th labor, this constitutional proﬁsion imposes further analysis
for constitutional scrutiny when privilege fo1; or discrimination against a special
class is alleged. Such constitutional scrutiny reqﬁires looking at t.he plain
-language of the applicable provisions and then applying the law to the facts of
this case. Tﬁé majority cites to numerous cases for the proposition of showing
what a special or general law is, or is not, and to show where courts of this
Commonwealth have held laws not viol;altive of Séction 59. The m‘ajority-
concludes, without analysis, that the legislature?s rational basis for passing thé
RTWA is enough to survive constitutional attack. Such conplusions run afoul
of the principles of constitutiona_l interpretation and ;the plain l..a_nguage of
Section 59.

The law must apply equally to all in a class and there must also be
distinctive and natural reasons supporting the classification. Otherwise, the
legislation is constitutionally invalid and must be struck as impermissible
sﬁecial legislation. Yeoman, 98é» S.W.2d at 466. “There must be; substantially
more than merely a theor_eﬁcal basis for a distinction. Rather, there ﬁmst be a

firm basis in réa.lity.” Id.
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The RTWA provides that no employee is required to become, or remain, a
member of a labor organization, or to pay dues, fees or assessments to a labor
organization. The RTWA only apphes to employment and union contracts after
January 9, 2017 the effective date of the RTWA. The Commonwealth argues
that the class under the RTWA is “all employers and “all employees” in the
state. | |

Acceptlng.this classification as true, the RTWA treats employers arld -
employees within the class‘differently. The methods and practices of those
employers and employees associated with labor organizations are not only
altered, but are extinguished going forward. The employers and employees not
associated with labor organizations are left in the same position as they were
prlor to the RTWA. Not only does the RTWA treat union employers and
employees disparately to non-union employers and employees, the RTWA |
applies differently to union, employers and employees based on their date of
employment, namely, union members prior to January 9, 2017 are e:;empted.
The reasoning for this, of course, is 1;hat if the RTWA applied to union contracts
prior to this date, it would violate the contracts and taking clauses of the |

Kentucky and federal Constitutions.54

54 This writer does not believe that every piece of legislation that has
“grandfather” provisions will be deemed impermissible leglslatlon Consutuuonahty is
decided on a case by case basis, and, despite the majority opinion’s contention that
this dissenting opinion would hold all grandfather provisions unconstitutional, such
attacks would have to undergo the rigorous constitutional analysis engaged herein.

55



Nevertheless, the RTWA, on its face, treats the union members prior to ~
January 9, 2017 differently than other employees .in the state and differently’
than employees of labor orgénizations after January 9, 2017, KRS 336.130(3}
specifies thdt “. . . no employee shall be required, asa condition of employment
or continuation of émployment, to...[play. .. any dues, fees,-assessments, or
similar charges—of any kind or amount to a labor organization . . . .” The
restrictiod on paymcﬁts. is explicitly lidlited to labor organizations as. a
condition of employment or continuation of employmt_ant. Thus, the stah;fé
clearly fails to v“oPerlate alike on all individuals and corporations.” Jefferson
Cnty. Police Merit Bd. v. Bilyeu', 634 S:W.2d 414, 416 (Ky. 1982} (citing City of
Louisville v. Kuntz, 104 Ky. 584, 47 S.W. 592, 592-93 (1898)).

Even if we adopt the Corﬁmonwealth’s proposition that the‘RTWA is
general in its written form, the legislation is spgdial in its operation because it
only alters membership and dues for union empldyei's_ and employees. This is
a violation of the legislative iﬁtent of thé 1891 constitutional c‘dnventioﬂ and
the Yeo’man test: “it must apply equally to all in d class.” Yeoman, 983 S.w.2d
at 466 (emphas1s added)

The Commonwealth argues that no other state has held nght to work
acts unconstltutmna.ll. After a thorough search of the constitutional prows101ds
in other ju;isdict'iods, only ohe case was revealed that ailége"d right to work
laws were a violation of that sté.te’s special legisiaﬁon provision. That case was
Eqétem Oklahbma Bldg. & Const. Trades'Council v. Pitts, 82 P.3d. 1008 (Okla.

2003), whi.chf held the right to work law was constitutional and not a violation
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- of the constitutional provision. The reasonihg was that fhe right to work law
had been paséed via constitutional amendment, and thus was not passed by
the legislature in violation of the constitutional provision. Pitts, 82 P3d. at -
1013-14.

Because the RTWA in the instant case was passed by the legislature,
without any attendant constitutional amendment, I would hold that it is a
violation of the Commonwealth’s constitutional provision prohibiting special
1egislatioﬁ.55 Because of this unique constitutional directive, we cannot blindly

follow the rulings of our sister courts from around the nation on this matter.

55 Although we find the RTWA unconstitutional under Sections 59 and 60 of the
Constitution, we briefly mention the heightened rational basis standard that has been
applied to constitutional challenges enhanced by the special legislation provisions.
Consider this scenario: an independent contractor wants to negotiate with an
employer that is a member of a labor organization. . The independent contractor has
the ability to negotiate the terms for the work provided, including payment and any
benefits or conditions. The-independent contractor could engage in this negotiation
process before the passage of the RTWA and maintained such right after January 9,
2017. The passage of the RTWA did not eliminate union workers’ abilities to contract
with their employers. But what it did do was treat union workers’ contracts prior to
January 9, 2017 differently than those after the effective date. Collective bargaining
units, and those whom the units represent, were deprived of the arm’s length
negotiation and contract relationships left undisturbed for non-union individuals and
entities.

[Tlhe equal protection provisions of the Kentucky Constitution.are
enhanced by Section 59 and 60. . . . So far as we can determine, none
has anything like the combination of broad constitutional protection of
individual rights against legislative interference vouchsafed by our 1891
Kentucky Constitution. Because of this additional protection, we have
elected at times to apply a guarantee of individual rights in equal
protection cases that is higher than the minimum guaranteed by the
Federal Constitution. Instead of requiring a “rational basis,” we have
construed our Constitution as requiring a “reasonable basis” or a
“substantial and justifiable reason” for discriminatory legislation in areas
of social and economic policy. '
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The concurring opinion appears to concede that the RTWA is
unconstitutional if we apply our special legislation precedent that has been
applicable since the adoption of our current Constitution. The concurrence
takes issue with the two-part test in Schoo v. Rose, 270 S.W.2d 940 (Ky. 1954)
and Yeoman v. Com., Health Policy Bd., 983 S.W.2d 459 (Ky. 1998}, and the
identification of the “class” at issue. “When asserting the validity of a
classification, the burden is on the party claiming thé vaﬁdi£y of the
classification to show that there is a valid nexus between the classification and
the purpose for which the statute in question was drafted.” Yeoman, 983
S.W.2d at 468. What neither the concurring opinion nor the majority state,
howevef, is that this dissenting opinion analyzes the “class” as that which was
propounded by the Commonwealth itself for justiﬁcation of the RTWA. The
Commonwealth adamantly argued that the RTWA did not target labor‘
organizations. To quote the Commonwealth’s brief to this Court: “It [the
RTWA] does not apply only to labor organizations, as the Appellants suggest. It

applies to all organizations dealing with employers. It applies to all employers

Elic Horn. Coal Corp. v. Cheyenne Resources, Inc., 163 S.W.3d 408, 418-19
(Ky. 2005} (internal citations omitted). This heightened rational basis standard
was not applied by the circuit court, and proper analysis on this issue would
require remand. This dissent holds that the RTWA is unconstitutional on other
grounds, but notes that the level of scrutiny to be applied to this case is an
important issue not to be overlooked.

Here, the RTWA treats business contracts negotiated by a union to
perform work differently than it treats contracts negotiated by companies to
perform work. Therefore, the statute constitutes special legislation in violation
of Section 59 of the Kentucky Constitution.
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and all pefsons in the Commonwealth.” (emphasis in brief). The ‘
Commonwéalth stated: “[S]ection 1 of the KRTW ;Act applies to all Kentucky
empioyees.” (emphasis in brief).

Accepting that cléssiﬁcation as true, as the Commonweaith has the
burden of proving the validity of the legiélation, the R;I‘WA is unconstitutional |
special legislation as stated in this opinion and the concurrence. “This Court
will not permit a statute t-o-survive by simply defining a class in a narrow
fashion which will yield, ipsd facto, a self-sustaining classification.” Yeoman,
983 S.W.Qd at 468 (internal citations omitted). Had this writer drawn the ciass
as ttlle concurring ophﬁon suggests — the class being all labor_organizations -
would we then be criticized for dravﬁng the class too narrowly so as to creaté a
self-sustaining classiﬁcation;? See, id. The RTWA would still be
unconstitutional with the application of our controlling legél precedent because
‘union employers and employees before January 9, 20 17 are treated differently
than those after that date. Of course, the concurring opinion would rather
abandon our long-standirig precedent than accept this result, but the
consensus s'hoﬁvs that the RTWA fails regardless of how the class is drawn.

The Commonwealth has maintained that, '“economic developmént was
the General Assembly’s express purpose for enacting the KRTW Act,”56 and
labor organizations are not being singled out for disparate treatment because

“Other private organizations have never been allowed to compel the payment of

56 Commonwealth of Kentucky, _Ofﬁée of the Governor ex rel. Matthew G. Bevin,
etc., Brief to Kentucky Supreme Court, p. 16. '
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money from non-members to begin with.”57 A logical analysis of this evidence
would look something like this: According to the Commonwealth, the purpose
of the RTWA is to increase economic aevelopment and the Act applies to all
employers and employees in the state. Assuming the General Assembly
intends economic development in the general sense, and nof just non-union
economic development, why would it choose to enact alaw that, by the
Commonwealth’s own admission, will not affect non-union employers and
employees because those private organizations have never received or
compelled payment of money from membe¥'s or nonmembers? The
Commoqwealth’s own arguments for classifications and for justifications of the
RTWA fail to pass constitutic;nal muster.

In University of Cumberland v. Pennybacker, 308 S.W.3d 668 (Ky. 2010),‘
_the legislature enacted a statute that provided scholarships for studen"ts who
were enrolled or accepted for enrollment in a Kentucky pharmacy school and
who would serve in Kentucky. Pennybacker, 308 S.W.3d at 685. Because the
scholarship was limited to those students attending a pharmacy school with a
main campus located in an Appalachian Regional Commission county in the
Corrimonwealth, and only one suc;1 pharmacy school @xisted', this Court held
the legislation to be violative of Section 59. Igl. at 684-85. Because the

scholarships were restricted to those attending a specific school, the General

Assembly failed to treat equally all members of the class, despite the requisite

57 Id. at p. 32.
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“distipctive and natural” reasons for doing so. Id. at 685. The same is true
here because, again, by the Commonwealth’s own admission, the restrictions
and prohibﬁions in the RTWA only affect union employers and employees
bec;ause non-union employers and employees do not typically engage in this
type of negotiated bargaining. |
With all due respect to the wisdom and writing of former Justice

Benjamin Cardozo, this Court is not bound by the 1933 interpretation of a
‘provision in the Marylanc.i state constitution. Citing several cases, “[t]he
highest court of Maryland has considered this provision, and defined its
meaning and effecf. . . . Our endeavor in what follows is to extract the essence
of the decisions and t6 give effect to it as law.” Will‘iams v. Mayor and City
Council of Bal?imore, 289 U.S. 36, 45-46 _(1933) (internal citations omitted).
The United States Supreme Court analyzed the specia_l legislation challenge in
Williams by looking at how Maryland’s courts had interiareted. Mé.tyland law.’
Such analysis provides no relevance to us here today. “Unlike some
jurisdictions, stare decisis hag real méaning to this Court.” Yeoman, 983
S5.W.2d at 469. “Regardless of what the.views of the Court as now constituted
may be as to the soundness of the construction originally given the .
Constitution . . . we are of the opinion that the cbnstruction should be adhered
to under the doctrine of stare decisis. . . . And since it is of the utmost
importance that the organic law be of certain meaning and fixed interpretation,
decisions cons%g a constitution should be followed in the absence of strong

reasons for changing them.” Daniel’s Adm’r v. Hoofnel, 155 S.W.2d 469, 471-
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72 (Ky. 1941) (internal citations omitted). Absent a constitutional amenciment,
“to change the interpretation of the present constitution which has been
consistently adhered to . . ., would be t,e upset governmental policy followed_

’ smce the foundation of the Commonwealth 150 years ago.” Id. at 472.

. But suppose we adopted the concurring opinion’s propos1t10n and
analyzed spe01a1 legislation under the framework of Justice Ca.rdpzo. “Rather :
than simply s_trtking down legtslaﬁon because some people or entities are bemg
treated differently from othets, both outside and within the “class” at issue, we
must ask why this is the caee'_.”58 In doing this, we would attempt to answer .
the questions: “Why is the legislature treating one class differently from
another? Why is the legislature treatmg some members of the class differently
from others? Does the legislature have good reasons for domg a11 of this?”59

Why would the General Assembly enact a law that only affects labor
organizatiens? What is the condition that the.v legislature is attempting to
remedyf-" The Commonwealth could answer that its intention is to increase
economic investment in the state. Another answer might be that the General
Aasembly simply disfavors unions. Why. is the legislature treating some
members of the class djfferently from others? .Does the legislature have good
reasons for deing all of this? If the geal. is to increase economic investment, the

law is greatly attenuated from the purpose because it provides no consequence,

good or bad, to the majority of the employers and employees in the state -
. - J,—Z - ) .

58 Concurring Opinion. .
59 Id.
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those being non-union employérs and employees. Even under this approach,
the RTWA is special legislation. It treats meﬁlbers of a class differently,
regardless of how such class is determined, and there is no legitimate reason
for this disparate treatment, whether we are relying on the “express purpose”
given by_ the Commonwealth or whether we conclude that this is anti-union
legislation.

This discussion brings me to my final point on the issue of special
legislation. Today this Court also renders its decision in Commonwealth v.
Claycomb, 2017-SC-0006 1I4-TG (Ky. Nov. 15, 2018). In that case, the majority
opinion endorses a strict reading of Section 14 of our state’s constitution and
interprets such provision based on the piain meaning of the words used. Yet,

in the concurring opinion here, it is argued that determining whether
legislation constitutes unconstitutional special legislaﬁon requires a flexible
analysis. So, it appears that to some Justices, the method of constitutional
interpretation used varies with the case and the constitutional provision at
issue. Thus, as stated before, “the doctrine of stare decisis remainé an ever-
present guidepost in our undertaking.” Caneyville Volunteer Fire Dept. v.
Green’s Motdrcycle Salvagé, Inc., 286 S.W.3d 790, 795. (Ky. 2009). This
guidepost is strengthened by .the oath I have taken to uphold the Kentucky
Constitution. | |

Section 55 and Emergency Legislation.

The unions argue that the RTWA was passed in violation of Section 55 of '

.the Constitution dealing with emergency legislation. Section 55 states:
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No act; except genéral apbropﬁaﬁon bills, shall become a law until
ninety days after the adjournment of the session at which it was
passed, except in cases of emergency, when, by the concurrence of

a majority of the members elected to each House of the General

Assembly, by a yea and nay vote, entered upon their journals, an

act may become a law when approved by the Governor; but the

reasons for the emergency that justifies this action must be set out

at length in the journal of each house.

Ky. Const. § 55 (emphasis added).

The “em_ergéncy” for the RTWA is that “it is critical to the economy and
citizens of Kentucky to attract new business and investment into the
C'ommonwealth as soon as possible, an emergency is declared to exist, and this
Act takes effect upon its passage and approval by the Governor or upon its
otherwise becoming a law.” The RTWA became effective on January 9, 2017,
When signed by the Governor, instead of ninety days after the legislative
session pursuant to Ky. Const. § 55.60

The majority opinion cites to Am. Ins. Ass’n v. Geary, 635 S.W.2d 306
307 (Ky. 1982), as holding that while a leglslatwe determination of emergency

is subject to judicial feview,‘“legislative judgment in that respect must be

60 The majority opinion cites to Mcintyre v. Commonwealth, 297 S.W. 931, 933
(Ky. 1927), for the proposition that even if the emergency clause was ineffective, the
bill would take effect 90 days after the adjournment of the legislature. Mclntyre, as
discussed below provides a detailed analysis of emergency legislation, but is )
distinguishable on this point. Melntyre dealt with an emergency act that created a
term for the courts of Perry and Leslie Counties, due to congested dockets. McIntyre
was indicted and convicted of murder during a time not provided for by the emergency
act. Thus, the question on appeal was whether his conviction could be upheld despite
the judgment being rendered when court could not be held pursuant to the act.
McIntyre did not deal with a constitutional challenge to the act itself, but rather a
challenge to the judgment of conviction attendant to the act. Such a distinguishing
point should be noted, as a successful constitutional attack to the RTWA does not
mean that the RTWA simply is deemed to have been effective 90 days after the end of
the legislative session.
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accorded the same presumption of validity that it enjoys in other instances of
constitutional inquiry.” If “any rational Basis for concluding that the
circumstances cited as constituting an emergency jusﬁﬁed more expeditious
action than would ordinarily be true, the courts should not interfere with the
legislative discretion.” Geary, 635 S.W.2d at 307. The majority concludes that
the legislature’s profi'ered reason for an emergency has a rational basis and will
not be diéturbed.
In Geary, HB 525 dealt with a silrchaige upon insurance premiums
collected in the state which funded a trust for the payment of incentives to
" firemen and policemen. Id. at 306, The emergency'in the act stated:
Whereas, the general fund appropnatlons for fiscal year 1981-82
for the professional firefighters foundation program fund as
provided by KRS 95A.200 through 95A.990, and the law .
enforcement foundation program fund as provided by KRS 15.410
through 15.510 will lapse on June 30, 1982, an emergency is
declared to exist, and Sections 6 and 9 of this Act, shall become
effective on July 1, 1982, and all other sections of this Act shall
become effective upon its passage and approval by the Governor
. In Geary, the Franklin Circuit Court had found that, whlle the reason
contained in the act justifying an emergency was “woefully weak,” it was not
inclined to declare it unconstitutional. Id. An accurate recitation of the
holding in Geary is as follows:
Although we are of the opinion that the court must have the
ultimate authority of determining whether an emergency
actually existed, the legislative judgment in that respect must be
accorded the same presumption of validity that it enjoys in other
' instances of constitutional inquiry. That is, if there is any rat10nal

basis for concluding that the eircumstances cited as
constituting an emergency justified more expeditious action
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than would ordinarily be true, the courts should not interfere
with the legislative discretion. :

Id. at 307 (emphasis added).

In McIntyre v. Commonwealth, 297 S.W, 931 (Ky. 1927), this Court’s
predecessor discussed emergency legislation at length. The Court there
analyzed emergency legislation under our state constitution and compared
emergency legislation to that in other states:

The question also came before the Supreme Court of Illinois

in Graham v. Dye, 308 Ill. 283, 139 N. E. 390. Although the

Constitution of Illinois is not so explicit as the Constitution of

Kentucky, the court, holding the act void where no actual emergency

appeared, although one was attempted to be declared, said:

“The Constitution does not authorize the passage of an emergency

statute, except in case an emergency exists making it important, if

not absolutely necessary to accomplish the full purpose of its
enactment, that it take effect immediately upon its approval, and by
plain language requires the expression of what the emergency is in
the preamble or body of the act. To say the mere declaration that an
‘emergency exists fulfills the requirement of the Constitution would
be a plain disregard of the language that the emergency shall be
expressed in the preamble or body of the act. The statement that an
emergency exists is not an expression of the emergency.”

Mcintyre v. Commonwealth, 297 S.W. 931, 933 (Ky. 1927).

Based on'Geary and the Court’s acceptance of the Illinois court’s -
rationale in McIntyre, I am even more convinced the RTWA violates the
emergency legislation provision of Section 55. "The stated emergency in Geary
was “woefully weak,” yet it stated more of a basis than the RTWA. The
legislation in Geary, with specificity, noted that without expeditious action by

the legislature, the incentives provided to firefighters and law enforcement via

specific, enumerated statutes would lapse. No such specificity exists within
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- the RTWA. While the statute in the Illinois case, discussed in Mclntyre, only
stated that an emet:gency e_xis1ied, but mentioned nothing about what the
emergency was, the RTWA is similar. “To attract new busineés and i'nvestxnent
into the Commonwealth as nqon as possible” is not snfﬁcient to satisfy the

. constitutional provision. If such were sufficient, the state needing more jobs,

- money and investment would be a pretext to the emergency passage nf a .
myriad of laws. kWould there ever be a time when attrncting business and
investment wonlc_l not be a goal of the Commonwealth? This writer, as I would
ho;;e do most Kentuckians, possesses a desire for increased prosperity for our
Common“}ea.lth. However, this desire cannot manifest itself as a constitutional
~ blanket which would cover otherwise infirm legislation.

Geary goes further and holds that the emergency must requu'e more
exped1t10us actlon than would ordinarily be true. Geary, 635 S.W.2d at 307.
Geary involved a trust for state firefighters and police officers that was ready to
lapse. There was sound reasoning and urgent need for more expeditious action
in that case that is not present here. Therefore. ;chis Court should hold, under
~our clear precedent, that no emergency actually existed. Id. .

The majority notes, and I.would agree, that policy such as the economic
policy which is at the core of the RTWA is w1th1n the purview of the General
Assembly. The citizens, as voters, sit in judgment of the soundness of
legisiaﬁve policy. HOWever; Sections 59 and 60 of 1_'.he Kentucky Constitution
‘are unique to the Commonwealth and to our jurisprudence. As a justice on

this Court, I took an oath to uphold both the United States and Kentucky
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Constitutions. This I must do, despite thg direction of any prevailing political
winds.

Thus, | would hold that the RTWA violateé Sections 59 and 60, as well as
Section 55 of the Kéntucky Constitution, and is therefore unconstitutional on
its face and in its é.pplicationL Without commentary on the propriety ot; the |
RTWA as it rclates to public policy, our Ger;eral‘Assembly must follow the lead
of Oklahoma. The policy espouéed in the RTWA can properly be implemented
in the Commonwealth of Kentucky via appropriate constitutional amendment.

Cunningham and Wright, JJ., join.

WRIGHT, J., DISSENTING: While I fully agree with Justice Keller’s
astute separaté opinion, I write sel?arately to fﬁrther_lay out my opinion on the
matter. It is the distinguished role of this Court throughout the ages to be a -

- stabilizing force, standing apart from 1;he political he’adwindé which sweep
. through the legislative process. Legislation from our General‘Assembly is
pc;litical in the making. Our decisions aré non-poliﬁc,al and are based on the
guiding hand of our state constitution. If this Cc;urt is not vigilant in ﬁrotecting ;
équalljr the weak and the strong, the poor and the rich, the accused and the
‘victims, then some individuals aﬁd some rights may-be trampled underfoot.: '
Social and econorhic issues éj;e matters of legislative concern rather than this
Court’s—so longl as basic constitutioqal mandates are satisfied. Yet, such
mandates were not satisfied here.
- It is the position of this dissent that the legislation in question fails

because it does not meet the requirements and proscripfions of our state
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constitution. More particularly, the legislation violates Section 59 6f our stéte
constitution.

| Section 59 of ttlle Kgntﬁ‘c:ky Constitution provides greater protections -
than those of our sister states, as Justice K_eller 'Iays out. Section 59 of the
Kentucky Constitution reads: “The General Assembly shall not pa‘s's local or '
special acts concerning any of the following subjects, or for aﬁy of the foll;)wing
purpos;es, namely: . .. [t]b regulate labor, trade, mlnmg or manilfac_tm-ing.”
Because of this unique cohstitutional directive, _wé cannot blindly follow the
rulings of ouf sister courts from around the nation on this matter—unless we
follow the leéd of Oklahoma and do so through a constitutional amendment.
| As Justice Keller notes, when Oldahb:ha (the only other state with similar
protections) enacted its so-célled- “Right to Work” law, it did so through an
amendment to its'state constiﬁltion. _

We have held the purpose of Section 59 is to “prevent special privileges,
favoritism, and discﬁmination, and to [ejnsure: eqﬂality under the lav;r.” Ky;
Harlan Coal Co. v Holmes, 872'S.W.2d 446, 452 (Ky. 1994)." Section 59
prevents the en_actmént.'of 1aws that Eio not “operate alike on all individuals and
corporations.” Jeﬁerson' Cnty. Police Merit Bd. v. Bilyeu, 634 S.W'.2d 414, 416
(Ky. 1982) (cﬂ:mg City of Louisville v. Kuntz, 104 Ky. 584, 47 S.W. 592, 592-93
(1898))." I point out that, “in order for a law to be general in 1ts constltutlonal
~ sense it must meet the following requix:éments: (1) it must apply equally fco all
in a class, and (2) there must ’be distinctive and natural reasons inducing and

supporting the classification.” Kentucky Harlan Coal Co., 872 S.W.2d at 452.
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Thué, to determine whether the statut;a is special legislation we must
first determine what the class consists of and whether the statute treats all
class members egually.“ KRS 336. i32 specifically states that “la]ny agreement,
understanding, or practice, written or oral, implied df express, between any
labor ofganization-and erriployer which vi‘olates an employee’s rights as sef
forth in subsection (3) of Section 1 of this Act shall be unlawful and void, . . . .”
An agreemeﬁt or unders‘tandin'g is a contract and the statute restricts what an
'agreement or understanding can require. Therefore, it is cl;ear that the statute
places restrictions on the freedom of contract. As this Court has
écknowledged,. the Commonwga.lfh has “very substantial policies in favor of the
freedom of cor;tract.” State Farm Mut. Auto. Ins Co. v. Hodgkiss-Warrick, 4}3
S.W.3d 875, 880 (Ky. 2013). Tl}is right to freedom of c;:)ntréct is equally
important to those of éll political and socioeconomic backgrounds—from
business owners to unions and from white collar workers to blue.

After looking at the clasé, the next question we must examine is whethér
the législation places the restriction equally-.on all contracts. KRS 336. 136(3)
specifies that “no employee shall be required, as a condition of en‘iployment or
continu'atién of employment, to . . . [play any dues, fees, assg:s__smeﬁts, or -
similar charges of any kind or amount to a labor orgam'iation ...."” The
restriction on payments is explicitly limited to lébor organizations asa .
condition of employment or _continﬁation of employment;- Thus, the statute
clearly fails to “op’e;'éte alike.on all individuals and corporations.” Bilyeu, 634

S.w.2d at‘416.
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Webster’s Dictionary deﬁnes emploSr as “1. To put to service or use. 2.
To apply or devote (e.g., time) to an activity. 3. a. To put to work. b. To
‘provide w1th gainful work.” Webster’s I New Riverside University Dictionary
429 (1994). This definition would cover people working under a contract |
negotiated by a union and those who are not. T_he Pro‘bl_em with the statute
arises because it does not cover all members of the class. It would éover union
contracts—bﬁt not other contrac_’:ts between employees _and emp;loyers.

Unions negotiate business agreements’—oftén incurring large costs in the.
process. Unions must invest in a strike fund in case pohtract negotiations
ﬁecéssitate‘ a strike, spend countless man hdurs, and expend Val;iou_s other |
resources in negotiating the)contract. All employees get the benefits of the |
contlfact in terms of wages and benefits whether they are union ﬁemﬁers or
nonunion workers. Under prior law, nonuﬁion worl;ers under the.ehcontvract
wduld have to-cover their proportional shareof the union’s éoét of negotiating
and enforcing the contract. Even under this prior law, the '_nonl.fnion workers
were exempt from paying any pé.rt of uni.on costs for any activity beyond 'the‘
‘cost of the contract ﬁnder which they are working. For example, they ﬁrere not.
" required to contribute to any polifical activi:j:y‘of the_un.ion. Tﬁe legislation that
has been designated as “Right to Work”_'éives.these emplbyees fhe bf_:neﬁt'of
working under a contract that was negotiated at cop_siderable cost, yet
prohibits the contract from requiring that the nonunion worker pay any share
of the cost of the contract. No othef contracts are treated in this manner under

i

our laws.
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I w111 offer a couple exanrnles to better illustrate my point. Assume a
company called Work Development, Inc., negotiated a contract to supply
vehicle parts to Toyota. Work l)evelopment, In;c.l, incurred- the expense of
negotiating the terms and conditions of thework they would perform on behalf
of Toyota as well as the expenses incident to developing the speciﬁcations for
" the part. The contract negotiated by Work Development, Inc., would be an
employment contract since it amounts to an agreement to do gainful work for
someone else The questlon then arises: would the statute prohibit Work
Development, Inc., from negotiating a contract that would make it the sole
provider for the part? It would not. Would the statute require Work. ,
_ Development, Inc., to share the negotiated terms of the contract and force it to
share the proprietary information on the productions spec1ﬁcat10ns with any
competitor who wished to supply the same part to Toyota? No. Would the
statute prohibit Work Development, Inc from negomatmg compensation for its
work in developmg the contract or reqmnng any competitor to pay a
‘proporuonal share of the cost of developing the specification of the component
part if a competitor were to make and supply some parts under seld contract?
No. | |

While this statute w‘oﬁld not prohibit Work Development, Inic. from
negotiatin‘g‘ such a contract; the statute ptohibits just such conduct by labor
unlons. Therefore, Work Development, Inc., would be treated differently under
the statute than a union—even though both the union and Work Development,

- Inc., negotiated contracts to do work for someone else. Therefore, this statute
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fits the véry definition of special legislation—as it treats one member of the
class (a company negotiating a contract for employment) differently than
another (a union negotiating the same type of contract).

" Let us look to a different example. Suppose a landowner wishes to have
a boundary of coal mined. With that goal in mind, the property owner
negotiates a c;)ntr'act with a company called Coal Works, Inc., to mine the coal.
Coal Works ‘would have to do the work of developing and applying for a mmmg
permit. Upon receiving tI;e permit, Coal Work'_s:' would be tasked Wlth building
roads .alcross the property to ‘&e location of the cgal boundary. Does the
- statute prohibit Coal Works from negotiating contracts stating thpy have the
exclusive right to mine the coal? No. If another cofnpany mines part of the
coal, wouid the statute prohibit the contract from providing tha;c a proportional
share of the co'st of developing the pemﬁt and building the roads being paid to"
Coal Works? Cerj:a.inly not. However, the statqte proi'ﬁbits a union from b;aing
_ compénsated‘ for the work it does in negotiating a éontract. This statute would
not have the same effect on Coal Works’ contract to do the work of mining the
coal for soineone else as it would on a ﬁnion’s‘ contract to perform work.

Here, the statute treats business contracts negotiateci by a union to
perform Work.for someone differently than it treats contraci;s negotiatt;,d by
companieé to perform work for someone. Therefore, the staéufe constitutes |
special legiélaﬁon in violat{on of Section. 59 of the Kentucky Constitution.

Cunningham and Keller, JJ., join.
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