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March 15, 2023

The Honorable Supreme Court met pursuant to adjournment.

The following order was passed:

It appearing that the attached opinion decides a second-term
appeal, which must be concluded by the end of the December Term,
it 1s ordered that a motion for reconsideration, if any, must be
received in the Supreme Court E-Filing/Docket (SCED) System by
2:00 p.m. on Wednesday, March 22, 2023.

SUPREME COURT OF THE STATE OF GEORGIA
Clerk’s Office, Atlanta

I certify that the above is a true extract from the
minutes of the Supreme Court of Georgia.

Witness my signature and the seal of said court hereto
affixed the day and year last above written.

o) N J(ﬁw , Clerk



NOTICE: This opinion is subject to modification resulting from motions for reconsideration under Supreme Court
Rule 27, the Court’s reconsideration, and editorial revisions by the Reporter of Decisions. The version of the
opinion published in the Advance Sheets for the Georgia Reports, designated as the “Final Copy,” will replace any
prior version on the Court’s website and docket. A bound volume of the Georgia Reports will contain the final and
official text of the opinion.

In the Supreme Court of Georgia

Decided: March 15, 2023

S22A1060. TAYLOR v. THE DEVEREUX FOUNDATION, INC. et
S22X1061. THE DEVEREU}?IFOUNDATION, INC. et al. v.
TAYLOR.

WARREN, Justice.

This appeal and cross-appeal stem from the sexual assault of a
15-year-old girl, Tia McGee (whose interests are represented by Jo-
Ann Taylor, the executor of her estate), while McGee was living in a
behavioral health facility that was operated by the Devereux
Foundation (“Devereux”).! The sexual assault was perpetrated by
Jimmy Singleterry, a Devereux employee who was charged with
supervising McGee and other girls in a cottage where they were

living at the Devereux facility. At trial, Devereux admitted that

“Devereux breached the legal duty of ordinary care owed to Tia

1 Although McGee initially filed suit, Taylor later replaced McGee as the
plaintiff, first as McGee’s conservator and then (following McGee’s death after
the trial) as the executor of McGee’s estate.
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McGee for her safety from sexual assault and that the breach of
Devereux’s legal duty contributed to Jimmy Singleterry’s sexual
assault of Tia McGee.” The jury returned a verdict for $10,000,000
in compensatory damages, finding both Devereux and Singleterry,
the employee who assaulted McGee, at fault, and $50,000,000 in
punitive damages against Devereux. The trial court ultimately
reduced the jury’s punitive-damage award from $50,000,000 to
$250,000, consistent with the statutory cap on punitive damages
found in OCGA § 51-12-5.1 (g).

Taylor contends that OCGA § 51-12-5.1 (g) violates the rights
to trial by jury, separation of powers, and equal protection
guaranteed by the Georgia Constitution. As the party challenging
the constitutionality of a statute, Taylor has the burden to show that
there i1s a “clear and palpable” conflict between OCGA § 51-12-5.1
(g) and the Georgia Constitution, “and this Court must be clearly
satisfied of its unconstitutionality.” Barnhill v. Alford, 315 Ga. 304,
311 (882 SE2d 245) (2022) (citation and punctuation omitted). We

conclude that Taylor has not satisfied that burden here.
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Following the framework this Court laid out in Atlanta
Oculoplastic Surgery, P.C. v. Nestlehutt, 286 Ga. 731 (691 SE2d 218)
(2010), and earlier cases addressing Georgia’s constitutional right to
trial by jury, we conclude that although Taylor’s claim for premises
liability would have been available in Georgia in 1798,2 and
although juries were authorized to award in certain instances
damages to punish the defendant and not merely to compensate the
plaintiff, Taylor has failed to show that a Georgia jury in 1798 was
authorized to award punitive damages for the kind of claim she
brought in 2017. Specifically, Taylor has failed to show that a jury
would have been authorized to award punishment damages for a
claim alleging that the defendant acted only with an “entire want of
care,” rather than for a claim alleging that the defendant engaged
in intentional misconduct. Thus, Taylor has failed to prove that the
punitive damages she seeks are within the scope of her Georgia

constitutional right to a jury trial.

2 As we explain more below in Division III (a), 1798 is the date we have
historically used to evaluate the Georgia Constitution’s “inviolate” right to trial
by jury.
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We further conclude that the punitive damages cap contained
i OCGA § 51-12-5.1 (g) does not violate the separation of powers or
equal protection guarantees in the Georgia Constitution. As a
result, we reject Taylor’s challenges to OCGA § 51-12-5.1 (g) under
the Georgia Constitution and affirm the trial court’s application of
OCGA § 51-12-5.1 (g) to the jury’s damages award.

In Devereux’s cross-appeal, we apply the “any evidence”
standard in reviewing the jury’s award of punitive damages and
attorney fees and conclude that there was evidence to support
awarding both. Applying that same standard, we further conclude
that there was evidence to support the amount of attorney fees
awarded and therefore affirm the trial court’s attorney fee award.
Finally, we conclude that the trial court did not err in starting the
accrual of post-judgment interest at the time the jury verdicts for
compensatory and punitive damages were returned by entering the
judgments for those verdicts nunc pro tunc. Thus, we affirm the

trial court’s judgments in both the appeal and cross-appeal.



I. Background

In April 2012, 15-year-old Tia McGee began living at
Devereux’s Georgia facility, receiving treatment for mental
conditions stemming, at least in part, from a history of sexual abuse.
In May, McGee was sexually assaulted by James Singleterry, a
direct-care professional at Devereux.

After McGee was assaulted, she filed a lawsuit against
Devereux and Gwendolyn Skinner, the executive director of
“Devereux’s Georgia Treatment Network,’? alleging general
negligence; negligent hiring, training, and supervision; professional
negligence; respondeat superior; and failure to keep the premises

safe.+ She also requested punitive damages under OCGA § 15-12-

3 At the close of Taylor’s case-in-chief, Skinner moved for a directed
verdict as to her, which was granted on the ground that she was a corporate
officer who did not directly participate in employee training.

4 Commonly referred to as “premises liability,” this claim is based on a
landowner’s general “duty to keep its premises safe for visitors.” Cham v. ECI
Mgmt. Corp., 311 Ga. 170, 173 (856 SE2d 267) (2021). See also OCGA § 51-3-
1 (“Where an owner or occupier of land, by express or implied invitation,
induces or leads others to come upon his premises for any lawful purpose, he
1s liable in damages to such persons for injuries caused by his failure to exercise
ordinary care in keeping the premises and approaches safe.”).
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5.1, alleging that Devereux’s conduct “was such as to evince an
entire want of care and indifference to the consequences of such
conduct,” and expenses of litigation under OCGA § 13-6-11, alleging
that “Defendants have acted in bad faith, have been stubbornly
litigious, and/or have caused Plaintiff unnecessary trouble and
expense.” Before trial, Devereux conceded that it acted negligently.
A jury trial on damages and attorney fees was held from November
12 to 19, 2019, and the following evidence was presented.
A. The Sexual Assault

On April 16, 2012, when McGee was 15 years old, she was
admitted to Devereux’s Georgia facility to receive in-patient
treatment. Her admission evaluation noted that she had a history
of harming and threatening to kill herself; that she had repeatedly
been sexually abused, which “may have led to sexual reactivity”; and
that she reported “having obsessive thoughts about sex.” Five days
after her admission, McGee was involved 1n a sexual incident, where
a male patient touched her “on top of her clothes between her

thighs.” The next day, McGee asked a different male patient to



“touch her . . . vaginal area over her clothes,” which he did. And on
May 10, a patient reported that another patient had been “fingering”
McGee. Karsten Hartman, a Devereux employee who helped with
training staff and investigating incidents like these, acknowledged
during his testimony that one of the reasons these incidents took
place was “poor supervision” and that “further training was needed
of whatever staff was responsible for the kids at that time.” He did
not know, however, if that staff was given any additional training or
disciplinary action.

On May 17, about a month after McGee’s admission, Akeavia
Mays and Jimmy Singleterry, direct-care professionals, were
assigned to the 3:00 to 11:00 p.m. shift to supervise the girls’ cottage
where McGee was staying. At about 10:30 p.m., Singleterry went
outside the cottage for about 12 minutes. During this time, he
walked to McGee’s bedroom window and stuck his penis inside, and
McGee performed oral sex on him. Mays, who was unaware of
Singleterry’s actions, left the cottage at about 10:50 p.m. to go to the

bathroom before clocking out for the day. Singleterry then went into



McGee’s room and had sexual intercourse with her. When the
direct-care professional assigned to the next shift, Olenette Hudson,
arrived at the cottage at 11:15 p.m., Singleterry was standing in the
doorway to the cottage, which Hudson testified was “unusual” but
did not cause her to suspect that he had engaged in sexual activity
with a resident.

McGee reported this incident two days later to Tony Foster,
another direct-care professional. McGee was taken to the hospital,
where a rape kit was administered. The police were notified and
conducted an investigation, including speaking to McGee, resulting
in Singleterry entering a guilty plea on October 29, 2013, to one
count each of child molestation, statutory rape, and sexual assault
against a person in custody.? As part of Devereux’s internal
investigation, a “root cause analysis” was conducted, which
identified one of the “most proximate factors” of the crimes as

Singleterry’s assignment to a female cottage and his “opportunities

5 For each count, Singleterry was sentenced to concurrent sentences of
20 years, with the first 12 in prison and the remainder on probation.



to be alone with [McGee] by taking an unauthorized break and his
co-worker leaving the shift early.” The report also noted that
because Mays left early without notifying her supervisor, “the unit
was not in compliance with the required staff[-]client ratio for 25
minutes.”®

McGee continued to receive treatment at Devereux.
Immediately after the assault, she was given “one-to-one
supervision,” but she was not moved from the cottage where the
assault happened. Dr. Nancy Aldridge, a psychotherapist who
interviewed McGee in 2018 and 2019, testified that “generally
speaking,” it 1s “not a good idea” to keep the assault victim in the
same location “because it causes them . . . to think about [the
incident], to relive it” and to feel unsafe. Dr. Aldridge further
explained that McGee’s therapy notes indicate that, although the

therapists continued to speak with McGee about her history of

6 According to Devereux’s supervision ratios that were in place before
McGee was assaulted, two direct-care professionals were required to supervise
the cottage during the 3:00-11:00 p.m. shift. Only one was required on the
11:00 p.m.-7:00 a.m. shift, when residents were expected to be asleep.
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sexual abuse, they did not specifically address Singleterry’s sexual
assault of her. Dr. Aldridge testified that this lack of
acknowledgement or apology was “significant” because McGee “was
never supported as to what happened to her.”

When McGee was interviewed by Dr. Aldridge in 2018, McGee
indicated that she “felt guilty” and “blamed [her]self” after this
incident and that she had “flashbacks” related to the incident.
McGee was discharged from Devereux’s facility on June 29, 2012.
Her discharge summary noted that while at Devereux’s facility, a
therapist worked with McGee to overcome her sexual trauma and
that in the “later half of her treatment,” McGee “interact[ed] more
appropriately with her peers and staff and . . . displayed better
coping skills” but would still “need ongoing therapy to focus on
sexual trauma history and sexual acting out behaviors.” McGee died
after the trial, in August 2020.

B. Devereux’s Employment Policies
Mary Esposito, an assistant executive director at Devereux,

testified that the procedure for hiring a direct-care professional,
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which was applied to Singleterry, required contacting the
applicant’s references; doing a background check through an
independent company; sending the applicant’s information to the
Chamblee Police Department, which also did a background check;
and sending the applicant’s fingerprints to “the State agency” to be
cleared.” None of this information about Singleterry indicated any
history of sexually assaulting or otherwise abusing children or
adults. Singleterry also signed a statement, as required of all
Devereux direct-care professionals, that he had “never been shown
by credible evidence . . . to have abused, neglected, sexually
exploited, or deprived a child or adult or to have subjected any
person to serious injury as a result of intentional or grossly negligent
misconduct.” Mays testified that Singleterry made her

“uncomfortable” and he seemed “creepy” and like a “womanizer,” but

7 Skinner testified that Devereux’s background check procedure was
required by the State Department of Behavioral Health because Devereux is a
“psychiatric residential treatment facility.” Skinner acknowledged that a
background check had been run on all of the Devereux employees, including on
those who later abused patients, saying, “[a] background check is not going to
keep someone from abusing a child.”
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acknowledged that he had not said or done anything to make her
think he posed a risk of sexually harming any patient.

Testimony from Hartman and Singleterry’s employment
documents showed that Singleterry, like all Devereux direct-care
professionals, was trained about maintaining appropriate
boundaries and sexual-risk reduction. Mays and Hudson, however,
testified that they were not given any training about how to deal
with patients, like McGee, who were “sexually reactive.” Mays
further testified that she was not told of McGee’s “sexual reactivity,”
and if she had been, she would not have left her shift early, knowing
that the only other direct-care professional supervising the cottage
was a man. Foster testified that girls’ units were required to be
supervised by at least one female employee.® Hudson testified that

sometimes shifts did not have the required ratios of staff to patients

8 Foster testified that he understood that one of the reasons for this
gender-based policy was “the possibility” that a staff member could interact or
be alleged to have interacted “inappropriately with a patient.” Skinner,
however, testified that Devereux had “no gender-specific policy, except saying
that same-sex employees will supervise staff when it is on matters that require
privacy: restroom, things like that” and that sometimes it was okay to have a
male staff member supervise a female cottage alone, including if all of the girls
were “in bed asleep.”
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and that she had seen instances of a male staff member supervising
a female cottage alone. She testified that Devereux management
was “already aware” of this situation and when she complained,
nothing was done about it.

Mays testified that Devereux was frequently short-staffed, and
Hartman testified that Singleterry was assigned to a female cottage
because Devereux had “a limited staff on the shift” and “a lot of new,
unseasoned staff.” Hartman further explained that Singleterry was
assigned to the cottage where McGee lived because the girls in that
cottage “were better behaved” than the girls in the other cottage and
they had an early bedtime because most of the girls were on the “red
phase.”® Foster testified that Singleterry was usually assigned to a
male unit and he thought that if Singleterry was assigned to a
female cottage, “that would be a mismatch for him.”

Hudson testified that although Devereux’s management was

aware of the problem of direct-care professionals leaving their shifts

9 Hartman also testified, however, that “red phase” patients were the
“lowest level . . . behavior-wise” and were “the most challenging ones to deal
with.” McGee was classified as “red phase” at that time.
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early, no one disciplined those who left early or otherwise addressed
the problem. Mays similarly testified that she had left her shift
early before and not gotten in trouble, and she did not get in trouble
for leaving early on the night of the sexual assault.’ Foster testified
that “people did turn a blind eye to a lot of things at Devereux.” He
also testified that he knew that people “often” left their shift at the
cottages early, describing it as a “loophole,” where staff would leave
the cottage and “go to the main building and use the restroom and
just kind of mingle around there for 15 minutes” until it was time to
clock out. He testified, however, that people were disciplined for
leaving early if the supervisor found out.

As part of Devereux’s investigation into the sexual assault,
some changes to Devereux’s hiring and training procedures were

suggested, including investigating the use of an extra screening

10 Foster testified that he was told that Mays was fired for her part in
allowing the assault, but Mays testified that she chose to leave Devereux
because she felt “overall afraid” and that after a particular incident “where a
client pushed a door on [her],” she “couldn’t do it anymore.” Skinner testified
that Mays was not disciplined for leaving early on the night of the assault
because Devereux was waiting until the police investigation was finished, and
Mays left her job at Devereux before then.
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service in the hiring process, developing a video to demonstrate how
proper shift exchange should be done, incorporating role plays that
“focus on the risks of working with sexually reactive youth” into the
training for direct-care professionals, and adding specific
information in each client’s treatment plan to address any “sexually
reactive” behavior. None of the Devereux employees could testify as
to whether any of these actions were actually implemented, and
Foster specifically testified that he had never seen a video about
shift change or participated in role-plays for interacting with
“sexually reactive” youth.
C. Other Similar Incidents

At trial, Taylor introduced evidence of incidents of sexual
abuse at Devereux facilities in other states: three incidents before
2012 that involved a Devereux staff member sexually assaulting a
patient and five that happened after 2012. In addition, with respect
to the Georgia facility, Taylor introduced evidence that a therapist
who was employed at the facility was arrested in 2017 for possession

of child pornography and admitted that he was “grooming” two
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patients. Also, Foster testified that in 2013, two or three female
patients in the Georgia facility held another female patient down
and penetrated her with pencils, and Hudson testified that in 2013,
a group of male patients “pulled out their penises and spanked
[another male patient] in the face and then they sat in his face.”
Foster and Hudson each testified that they did not “know where the
staff was” during the incidents.

When these incidents were introduced, the trial court gave a
limiting instruction, directing that “other similar incidents that
occurred prior to May 17th, 2012” were admitted for the limited
purpose of “show[ing], if they do, knowledge, notice, and intent on
the part of the defendants” and “[e]vidence of other similar incidents
that occurred after May 17th, 2012” was “admissible on the issue of
punitive damages.” Similar instructions were given in the final
charge to the jury.

D. The Verdict
Because Devereux had conceded before trial that it acted

negligently, the trial court told the jury that Taylor and Devereux
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stipulated that

Devereux breached the legal duty of ordinary care owed

to Tia McGee for her safety from sexual assault and that

the breach of Devereux’s legal duty contributed to Jimmy

Singleterry’s sexual assault of Tia McGee. Defendant also

admits that Devereux is legally responsible for any harm

which it proximately caused Tia McGee to suffer. And

Devereux further admits that Tia McGee should receive

some compensatory damages.

At the close of Taylor’s evidence, Devereux moved for a directed
verdict on the punitive damages, which was denied. In closing
argument, Devereux’s attorney argued that Devereux’s “one
mistake” of Mays leaving early “makes Devereux liable,” but told the
jurors they had to decide “apportionment, causation, and damages,”
arguing that they should assign more fault to Singleterry than to
Devereux and that Taylor had not proven that all of the damages
she requested were caused by the assault at Devereux as opposed to
the other trauma McGee had suffered in her life before her time at
Devereux. As to punitive damages, Devereux’s attorney argued that

Devereux had taken a number of steps to protect McGee, showing

that there was not “an entire lack of any care whatsoever” provided.
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On November 18, 2019, the jury found that McGee had suffered
$10,000,000 in compensatory damages and that Devereux was 50
percent at fault and Singleterry was 50 percent at fault. The jury
also found that Devereux was liable for punitive damages and for
expenses of litigation because “they acted in bad faith in the
underlying transaction” and “have been stubbornly litigious or
caused unnecessary trouble or expense.”'! On November 19,
additional evidence was presented on the issue of punitive damages,
which included evidence of Devereux’s financial situation. The jury
found that Devereux was liable for $50,000,000 in punitive damages.
The parties agreed to submit the question of the amount of expenses
of litigation to the trial court, and the jury was dismissed.

On July 1, 2021, the trial court held a hearing on the issue of
whether the statutory punitive damages cap in OCGA § 51-12-5.1

(g), which says that, with a few exceptions not applicable here, the

11 The expenses of litigation issue was presented in two questions on the
verdict form: if Devereux was liable for expenses because it “acted in bad faith
in the underlying transaction” and if Devereux was liable for expenses because
1t had “been stubbornly litigious or caused unnecessary trouble and expense.”
The jury answered “Yes” to both questions.
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amount of punitive damages “shall be limited to a maximum of
$250,000.00,” violated the Georgia Constitution, as well as on the
appropriate measure of attorney fees. On February 8, 2022, the trial
court entered three orders: one ruling that OCGA § 51-12-5.1 (g) did
not violate the Georgia Constitution and thus reducing Taylor’s
punitive damages award to $250,000 in accord with the statute; one
finding that Taylor was entitled to 40 percent of the jury’s
enforceable verdict as attorney fees; and one entering the final
judgment requiring Devereux to pay $5,000,000 in compensatory
damages (50 percent of $10,000,000) and $250,000 in punitive
damages (the capped amount of punitive damages allowed under
OCGA § 51-12-5.1 (g))—both nunc pro tunc to the date of the jury
verdict, so that post-judgment interest ran from the date of the
verdict—as well as $2,100,000 in attorney fees and $288,055.03 in

litigation expenses.12

12 The award of attorney fees and litigation expenses was not made nunc
pro tunc, and the court’s order made clear that post-judgment interest would
run on these amounts from the court’s February 8, 2022 order.
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II. Taylor’s Appeal

In her appeal, Taylor raises three arguments, all of which are
focused on whether OCGA § 51-12-5.1 (g)—which the trial court
applied to reduce the punitive damages she received from
$50,000,000 to $250,000—violates the Georgia Constitution.!3
Taylor argues, as she did in the trial court, that the $250,000 limit
1s unconstitutional because it violates three rights protected by the
Georgia Constitution: (1) the right to trial by jury, Ga. Const. of 1983
Art. I, Sec. I, Par. XI, (2) the guarantee of separation of powers, Ga.
Const. of 1983 Art. I, Sec. II, Par. III, and (3) the guarantee of equal
protection, Ga. Const. of 1983 Art. I, Sec. I, Par. II.

Before we address each of Taylor’s challenges to OCGA § 51-
12-5.1 (g) based on the Georgia Constitution, we will set out the
burden that she must meet to prevail on any of them; the statute

she challenges; and specific arguments pertaining to her claim for

13 Taylor does not assert any argument on appeal that OCGA § 51-12-5.1
(g) violates the United States Constitution.
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punitive damages.

A. Taylor’s Burden to Succeed on Her Constitutional
Claims

“Duly enacted statutes enjoy a  presumption of
constitutionality,” and the party challenging the statute bears the
burden to show that the statute “manifestly infringes upon a
constitutional provision or violates the rights of the people.”
Nestlehutt, 286 Ga. at 732 (citation and punctuation omitted).

[A]ll presumptions are in favor of the constitutionality of

an Act of the legislature and [ ] before an Act of the

legislature can be declared unconstitutional, the conflict

between it and the fundamental law must be clear and
palpable and this Court must be clearly satisfied of its
unconstitutionality. Moreover, because statutes are
presumed to be constitutional until the contrary appears,

the burden is on the party alleging a statute to be

unconstitutional to prove it.

Barnhill, 315 Ga. at 311 (citation and punctuation omitted). See
also Craig v. Maltbie, 1 Ga. 544, 547 (1846) (“[W]hile it is a clear
position, that if a legislative act oppugns a constitutional principle,

the former must give way, and that in every such case it will be the

duty of the court to declare the statute null, on the score of
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repugnance. Still, before the court [w]ill be justifiable in doing this,
the opposition between the constitution and the law must be plain
and palpable.”); Flint River Steamboat Co. v. Foster, 5 Ga. 194, 209
(1848) (“It must be a very clear and palpable case, which would
warrant the Judiciary to exercise this delicate duty of declaring a
law unconstitutionall.]”); Carey v. Giles, 9 Ga. 253, 258 (1851) (“If
the constitutionality of the Acts [at issue] was the least doubtful, it
would be our duty to carry them into effect. To set them aside, their
repugnancy to the Constitution should be most manifest. It is
contrary to the practice and policy of this Court, as it should be of
all others, rashly and lightly to pronounce void a solemn Act of the
Government; the case must be clear to justify it.”).
B. Taylor’s Claim for Punitive Damages
In the suit underlying this appeal, Taylor sought punitive
damages under OCGA § 51-12-5.1—Georgia’s punitive damages
statute. Because each of Taylor’s constitutional claims—particularly
Taylor’s claim based on the right to trial by jury in Georgia—

requires not only an understanding of Georgia’s historical right to
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trial by jury, but also of modern punitive damages, we first turn to
the punitive damages statute under which Taylor sought and was
awarded damages.
(1) OCGA § 51-12-5.1 provides for punitive damages
in certain circumstances and also places restrictions
on some of those damage awards.

Taylor moved for punitive damages under OCGA § 51-12-5.1,
which was enacted in 1987, see Ga L. 1987, p. 915.14 OCGA § 51-12-
5.1 (a) explains that “[a]s used in this Code section, the term
‘punitive damages’ 1s synonymous with the terms ‘vindictive
damages,” ‘exemplary damages,” and other descriptions of additional
damages awarded because of aggravating circumstances in order to
penalize, punish, or deter a defendant.” Subsection (b) of the same
statutory provision says

Punitive damages may be awarded only in such tort

actions in which it is proven by clear and convincing

evidence that the defendant’s actions showed willful

misconduct, malice, fraud, wantonness, oppression, or
that entire want of care which would raise the

14 The statute has been amended three times since then, but that does
not affect our analysis, because we are concerned with Georgia law as to
punitive damages before 1798 and the law applicable to the punitive damages
claim Taylor now brings.
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presumption of conscious indifference to consequences.

And subsection (c) makes clear that: “Punitive damages shall be
awarded not as compensation to a plaintiff but solely to punish,
penalize, or deter a defendant.”

As noted above, Taylor alleges that subsection (g), which limits
punitive damages awards for certain tort actions, violates the right
to a trial by jury. Subsection (g) says:

For any tort action not provided for by subsection (e) or (f)

of this Code section in which the trier of fact has

determined that punitive damages are to be awarded, the

amount which may be awarded in the case shall be

Iimited to a maximum of $250,000.00.

The subsection (e) carve-out applies to “tort case[s] in which the
cause of action arises from product liability.” And the subsection (f)
carve-out makes clear that in tort cases other than products-liability
cases, the $250,000 cap does not apply when an active tort-feasor
acts (or fails to act) with “the specific intent to cause harm” or while
under the influence of certain intoxicants. It says:

In a tort case in which the cause of action does not arise

from product liability, if it is found that the defendant

acted, or failed to act, with the specific intent to cause
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harm, or that the defendant acted or failed to act while
under the influence of alcohol, drugs other than lawfully
prescribed drugs administered in accordance with
prescription, or any intentionally consumed glue, aerosol,
or other toxic vapor to that degree that his or her
judgment 1s substantially impaired, there shall be no
limitation regarding the amount which may be awarded
as punitive damages against an active tort-feasor but
such damages shall not be the liability of any defendant
other than an active tort-feasor.[!5]

As these statutory provisions show, the punitive damages
available today under OCGA § 51-12-5.1: (1) are awarded “solely to
punish, penalize, or deter,” and (2) may be awarded only if the
defendant’s actions showed a state of mind indicating some extra
degree of culpability, such as “willful misconduct, malice, fraud,
wantonness, oppression, or that entire want of care which would
raise the presumption of conscious indifference to consequences.”
OCGA § 51-12-5.1 (b), (c). Punitive damages may not be awarded
under OCGA § 51-12-5.1 when the defendant’s actions sound only in
negligence; mere negligence, or even gross negligence, is not

sufficient. See MDC Blackshear, LLC v. Littell, 273 Ga. 169, 173

15 Tt is undisputed that subsections (e) and (f) do not apply to this case.
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(637 SE2d 356) (2000). However, intentional misconduct is not
required either; acting with an “entire want of care” and “conscious
indifference to consequences” can be enough. See OCGA § 51-12-5.1
(b); Tyler v. Lincoln, 272 Ga. 118, 120 (627 SE2d 180) (2000) (“A
conscious indifference to consequences relates to an intentional
disregard of the rights of another. Wilful and intentional
misconduct 1s not essential.”) (citations and punctuation omitted,
emphasis in original).

(2) Taylor’s claim for punitive damages relies on her

allegation that Devereux acted with an “entire want

of care.”

At trial, Taylor focused on the “entire want of care” state of
mind found in OCGA § 51-12-5.1 (b), arguing to the jury that
Devereux “just didn’t care” and acted with an “entire want of care”
and “a total lack of disregard.” Taylor made no claim at trial that
her claim fit under the carve-out to the punitive damages cap in
OCGA § 51-12-5.1 (f) for claims that “the defendant acted, or failed
to act, with the specific intent to cause harm,” and she did not

contend at trial that Devereux engaged in any intentional
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misconduct that led to McGee’s sexual assault; rather, she argued
that Devereux’s “entire want of care” toward protecting McGee
allowed McGee to be sexually assaulted.6

II1. Right to Trial By Jury

We now turn to Taylor’s primary argument: that the portion of
OCGA § 51-12-5.1 (g) that establishes a $250,000 cap on the amount
of punitive damages a plaintiff may recover violates the Georgia
Constitution’s right to trial by jury.!”

A. The Georgia Constitution’s Right to Trial by Jury

The Georgia Constitution of 1983 provides: “The right to trial

16 Specifically, even to the extent Taylor alleged in her complaint that
Devereux was liable for punitive damages based on acting with states of mind
other than an “entire want of care,” she did not make any such argument to
the jury.

17We note that on this question we were assisted by several amici curiae
who filed briefs in this case, and whom we thank: American Medical
Association and Medical Association of Georgia; Child USA and National
Center for Victims of Crime; Georgia Defense Lawyers Association; Georgia
Trial Lawyers Association and American Association for Justice; Georgians for
Lawsuit Reform; Professors Anthony J. Sebok and John C. Goldberg; and
United States Chamber of Commerce, Georgia Chamber of Commerce, and
American Tort Reform Association. We also thank the Attorney General of

Georgia, who presented oral argument as amicus curiae in addition to filing a
brief.
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by jury shall remain inviolate, except that the court shall render
judgment without the verdict of a jury in all civil cases where no
1ssuable defense is filed and where a jury is not demanded in writing
by either party.” Ga. Const. Art. I, Sec. I, Par. XI (a).

The right to a jury trial has been understood as an important
right in Georgia since the State’s founding. See, e.g., Flint River, 5
Ga. at 206 (describing, in 1848, the right to a jury trial as “one of the
great elements, the greatest characteristic of free government”);
Craig, 1 Ga. at 546 (explaining, in 1846, that the Court would not
“wish to curtail or abridge the right of trial by jury, believing, as we
do, . .. that the more it 1s searched into and understood, the more 1t
1s sure to be valued,” and describing the right to a jury trial as a
“principal bulwark of English and American liberties”). Indeed, a
version of this jury-trial provision has been included in almost every

Georgia Constitution since 1777, with “very similar” language. De

Lamar v. Dollar, 128 Ga. 57, 59 (57 SE 85) (1907).18 And critical to

18 The provision was not included in the Constitutions of 1861 and 1865,
see De Lamar, 128 Ga. at 59, a point neither party in this case raises on appeal.
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our analysis in this case, is that for almost 175 years, this Court has
consistently interpreted the Georgia Constitution’s right to a jury
trial as meaning that “[t]he people of this State . . . are entitled to
the trial by jury, as it was used in the State prior to the Constitution
of [17]98.” Tift v. Griffin, 5 Ga. 185, 189 (1848) (emphasis in
original). See also Flint River, 5 Ga. at 207-208 (explaining, in 1848:
“The provision in our State Constitution, that trial by jury, as
heretofore used, shall remain inviolate, means that it shall not be
taken away, as it existed in 1798, when the instrument was adopted,
and not that there must be a jury trial in all cases.”) (emphasis in
original); Williams v. QOverstreet, 230 Ga. 112, 116 (195 SE2d 906)
(1973) (““The provision in the Constitution of Georgia, that ‘trial by
jury, as heretofore used, shall remain inviolate’ means, that it shall
not be taken away in cases where it existed when that instrument
was adopted in 1798; and not that there must be a jury in all cases.”)

(citing Flint River, 5 Ga. at 195); Benton v. Georgia Marble Co., 258

We note, however, that—as discussed further below—the Georgia
Constitution’s jury-trial provision has long been interpreted as preserving the
jury trial right as it existed in 1798. See, e.g., Nestlehutt, 286 Ga. at 733.
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Ga. 58, 66 (365 SE2d 413) (1988) (“It has been held that the Georgia
Constitution (Art. I, Sec. I, Par. XI) guarantees the right to a jury
trial only with respect to cases as to which there existed a right to
jury trial at common law or by statute at the time of the adoption of
the Georgia Constitution in 1798.”); Nestlehutt, 286 Ga. at 733 (“It
1s well established that Art. I, Sec. I, Par. XI (a) ‘guarantees the right
to a jury trial only with respect to cases as to which there existed a
right to jury trial at common law or by statute at the time of the
adoption of the Georgia Constitution in 1798.”) (citing Benton, 258

Ga. at 66).19

19 Tt 1s not entirely clear why these cases pointed to the Georgia
Constitution of 1798 as the touchstone of our Constitution’s jury-trial right,
rather than looking to Georgia’s earlier Constitutions from 1777 or 1789, which
contained similar provisions protecting the right to a jury trial.

Regarding the 1798 date, we note that two of the cases cited above, Tift
and Flint River, were decided when the Constitution of 1798 was the operative
Constitution. We also note that the jury-trial provision in the Constitution of
1798 “contains the words, ‘as heretofore used in this State,” which do not
appear in the other instruments.” De Lamar, 128 Ga. 59. See also Ga. Const.
of 1798 Art. IX, Sec. V. Although no reported case expressly focuses on the
meaning of this language, it is possible that it implicitly incorporated all of
Georgia’s prior history and practice with respect to jury trials, including the
years before 1798.

The dissenting opinion suggests that Nestlehutt (and all the parties and
amici in this case) were wrong to follow our line of decisions identifying 1798
as the relevant date for determining the scope of the right to trial by jury. The
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The consequence of this well-settled 1798 cutoff is significant.
If the type of claim at issue in this case is one as to which there
existed a right to trial by jury as of 1798, our Constitution’s right to
a trial by jury applies in the same way the right applied in 1798. For
other types of claims, the right does not attach. Accordingly, we look

to Georgia law from 1798 and earlier in evaluating the scope of

dissent does not, however, engage in any meaningful stare decisis analysis to
show that we should overturn Nestlehutt or the cases it relies on it with respect
to the key date for evaluating the right to trial by jury under the Georgia
Constitution.

What is more, the dissenting opinion contends that we do not even need
to engage in a stare decisis analysis before overruling Nestlehutt and other
cases setting 1798 as the key date because stare decisis is not required to
“correct[] our identification of Georgia’s first constitution.” Dissent Op. 6 n.5.
But neither Nestlehutt nor the opinions cited above purport to identify the 1798
Constitution as Georgia’s first Constitution—the error that the dissenting
opinion appears to identify in Nestlehutt and Benton. It is true that a few other
cases say that we should look to Georgia’s “first Constitution” in analyzing the
scope of our State’s constitutional right to a jury, but these cases are
ambiguous about which Constitution that is. See Metropolitan Cas. Ins. Co. of
N.Y. v. Huhn, 165 Ga. 667, 672 (142 SE 121) (1928) (explaining that “[ijn a
number of cases in this state it has been held that in civil actions the right of
jury trial exists only in those cases where the right existed prior to the first
Constitution,” but not clarifying the date of that Constitution); Strange v.
Strange, 222 Ga. 44, 45 (148 SE2d 494) (1966) (noting “an unbroken line of
decisions” from this Court holding “that in civil actions the right of a jury trial
exists only in those cases where the right existed prior to the first Georgia
Constitution,” and citing Metropolitan). We need not resolve this mystery
today, however, given that no one has asked us to reconsider our precedents
setting the key date at 1798. Accordingly, we will follow those precedents.
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Georgia’s right to trial by jury. That law includes not only early
Georgia cases and statutes, but also the English common law of
1776, which in 1784 was adopted as the law of Georgia. See
Nestlehutt, 286 Ga. at 733 (“[T]he initial step in our analysis must
necessarily be an examination of the right to jury trial under late
eighteenth century English common law.”); OCGA § 1-1-10 (c) (1)
(adopting in Georgia’s new code the act “adopting the common laws
of England as they existed on May 14, 1776,” which was approved in
Georgia on February 25, 1784). See also Tift, 5 Ga. at 191 (“From
the earliest times, the trial by jury has descended to us, through
usage in England — in our Provincial state, and after the
organization of our State Government, subject to this limitation.”).
We recognize that even to the extent the Georgia constitutional
provision on jury trials “froze” the scope of the inviolate right to a
jury trial as it existed in 1798, it did not freeze the law completely.
“New forums may be erected, and new remedies provided,
accommodated to the ever shifting state of society.” Flint River, 5

Ga. at 208. In other words, the General Assembly is authorized to
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create new statutory causes of action that did not exist before 1798,
and is likewise authorized to create new or additional remedies for
those causes of action. Those new remedies, however, do not
automatically come with a constitutional right to a trial by jury. The
1966 case of Strange v. Strange, 222 Ga. 44 (148 SE2d 494) (1966),
1llustrates this dynamic. There, a divorced mother brought a claim
for child support in 1965 under the Uniform Reciprocal Enforcement
of Support Act and the trial court, acting without a jury, entered a
judgment ordering the father to pay future child support. Strange,
222 Ga. at 44-45. After the father appealed and complained that his
right to a jury had been violated, this Court held that the father did
not have a constitutional right to a jury trial. Id. at 45, 47. We
explained that because the mother, “under the factual situation of
this case, could not bring a common law action against the father of
the minor children” for future child support, the mother’s claim was
“wholly of statutory origin and unknown to the common or statutory
law of England prior to our first Constitution.” Id. at 47. Similarly,

in Williams, we held that “there is no constitutional right to a trial
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by jury in an equity case” because the use of juries in equity cases
“originated in this State in the Judiciary Act of 1799.” 230 Ga. at
115-116.

Because Georgia’s constitutional jury trial right protects only
those rights to a jury trial that existed in Georgia in 1798, to
determine whether a party has a right to a jury trial for a particular
claim, we must determine whether such a claim existed and was
decided by a jury in Georgia in 1798.

B. Nestlehutt’s Analytical Framework

In Nestlehutt, this Court applied the well-established
analytical framework described above to evaluate a contention that
a statutory cap on non-economic damages in medical malpractice
claims violated Georgia’s constitutional right to trial by jury. See
286 Ga. at 732-738. In that case, we first considered whether in
Georgia in 1798, the underlying claim of medical malpractice existed
and concluded that it did, such that the right to trial by jury applied
to the claim. See id. at 734 (“Given the clear existence of medical

negligence claims as of the adoption of the Georgia Constitution of
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1798, we have no difficulty concluding that such claims are
encompassed within the right to jury trial[.]”). We then considered
the scope of the jury-trial right that applied to medical-negligence
claims in or before 1798, focusing on the particular aspect of the
historical jury trial that the plaintiff alleged was restricted by the
modern statute in question. See id. at 733-735. There, the key
questions were whether Georgia juries in 1798 determined damages
in tort cases involving medical negligence, and whether those
damages included the non-economic damages that were sought by
the plaintiff (and restricted by a modern statute) in Nestlehutt. See
1d. We concluded that the plaintiff made those showings, explaining
that it “ha[d] been the rule from the beginning of trial by jury” that
the “determination of damages rests peculiarly within the province
of the jury,” and that “[nJoneconomic damages have long been
recognized as an element of total damages in tort cases, including
those involving medical negligence.” Id. at 735 (citation and
punctuation omitted). In other words, the claim that was restricted

by the statute—a claim for non-economic damages in a tort case
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involving medical negligence—was within the scope of the
constitutional right to trial by jury in Georgia. See id. at 735 (“[W]e
conclude that at the time of the adoption of our Constitution of 1798,
there did exist the common law right to a jury trial for claims
involving the negligence of a health care provider, with an attendant
right to the award of the full measure of damages, including
noneconomic damages, as determined by the jury.”).

Then, in examining a statutory cap on damages against the
backdrop of this constitutional right to a jury trial, we held that a
legislatively-imposed limit on the jury’s award violated the
plaintiff’s right to trial by jury because “the right to a jury trial
includes the right to have a jury determine the amount of damages,
if any, awarded to the plaintiff.” Id. at 734 (citation and punctuation
omitted, emphasis in original). We thus concluded that the
statutory limit on non-economic damages “clearly nullifie[d] the

jury’s findings of fact regarding damages and thereby undermine[d]
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the jury’s basic function.” Id. at 735.20

Applying that same framework of analysis to the case before us
yields the following: if Taylor can show that at least one of her claims
of liability against Devereux existed in Georgia in 1798 and that the
kind of punitive damages she seeks were within the scope of her
right to a jury trial on that claim, then the legislatively-imposed
damages cap set forth in OCGA § 51-12-5.1 (g) violates her right to
a trial by jury under the Georgia Constitution. If Taylor cannot
make that showing, then she will not carry her burden of showing
that the constitutional right to trial by jury extended to her claim
for punitive damages. As we explain more below, Taylor’s claim fails
because she cannot show that a Georgia jury in 1798 would have

been authorized to award the kind of punitive damages she seeks

20 Although neither party has asked us to reconsider Nestlehutt, amicus
curiae the Attorney General of Georgia—without engaging in a stare decisis
analysis—has asked that we overrule the portion of Nestlehutt holding that a
right to a jury trial has “an attendant right to the award of the full measure of
damages ... as determined by the jury,” 286 Ga. at 735, arguing that the right
to a jury trial protects only the procedural “right to have a trial by jury,” and
not necessarily the right for the jury to be able to award certain types of
damages or to receive any or all of the damages awarded by the jury. We
decline the invitation.
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today based on a defendant acting with an “entire want of care.”

C. Limitations of Teasley v. Mathis and State v. Moseley
in Addressing Georgia’s Constitutional Jury-Trial Right

Before we apply the Nestlehutt framework to Taylor’s claims,
we note that Devereux and the special concurrence assert that we
need not engage in this analysis and should instead rely on two of
our prior cases: Teasley v. Mathis, 243 Ga. 561 (255 SE2d 57) (1979),
and State v. Moseley, 263 Ga. 680 (436 SE2d 632) (1993), which held
that certain legislatively-imposed limitations on punitive damages
did not violate Georgia’s constitutional right to a jury trial. See
Teasley, 243 Ga. at 564; Moseley, 263 Ga. at 681. As an initial
matter, Teasley and Moseley addressed challenges to different
statutory provisions than the cap at issue here. Teasley addressed
a jury-trial-right challenge to the complete elimination of punitive
damages in the “no fault statute” for car accident cases where there
was no “serious injury,” 243 Ga. at 561, and Moseley addressed a
jury-trial-right challenge to OCGA § 51-12-5.1 (e¢) (2)s

apportionment of 75 percent of a punitive damages award to the
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State of Georgia in a products liability case, 263 Ga. at 680-681. And
although it may seem like Teasley and Moseley are similar to this
case because those cases, like this case, deal with a plaintiff’s
constitutional challenge to a legislatively-imposed restriction on
punitive damages, the reasoning of those cases is cursory, fatally
incomplete, and does not withstand our later holding in Nestlehutt.

Indeed, in Nestlehutt, we noted that both Teasley and Moseley
“reserv[ed] only cursory analysis to the right to jury trial issue,
which was summarily resolved in reliance on precedent that did not
address the right to jury trial at all.” 286 Ga. at 736. Specifically,
we rejected the plaintiff’s constitutional challenge in Teasley in only
two sentences that provided no express analysis of the right to a jury
trial under the Georgia Constitution:

The legislature, however, may modify or abrogate

common law rights of action (Silver v. Silver, 280 U.S. 117

(50 S.Ct. 57, 74 L.Ed. 221) (1929); Arizona Employers’

Liability Cases, 250 U.S. 400 (39 S.Ct. 553, 63 L.Ed. 1058)

(1918); Munn v. Illinois, 94 U.S. 113 (24 L.Ed. 77) (1876)),

as well as statutorily created rights, Kelly v. Hall, [191

Ga. 470 (12 S.E.2d 881) (1941)]. Therefore, eliminating

the right to sue for exemplary damages where there are
no serious injuries is well within the province of the
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legislature and Teasley’s constitutional challenge on this
ground must also fail.

243 Ga. at 564. Notably, the only citations included in this sparse
analysis were citations to three United States Supreme Court cases
and one case from this Court, none of which addressed the right to
a jury trial under the Georgia Constitution. See Silver 280 U.S. at
122(considering whether a Connecticut law violated the “equal
protection of the laws guaranteed by the Fourteenth Amendment”
to the United States Constitution); Arizona Copper Co., 250 U.S. at
417 (considering whether an Arizona statute violated the
Fourteenth Amendment to the United States Constitution); Munn,
94 U.S. at123 (considering whether an Illinois statute violated
provisions in the United States Constitution regulating commerce
and the Fourteenth Amendment); Kelly, 191 Ga. at 472-473
(considering whether taking away the right to punitive damages
violated “Federal and State provisions against the deprivation of
property without due process of law”).

Moseley’s analysis on this issue was similarly brief, rejecting
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the argument that the legislature could not apportion 75 percent of
the plaintiffs’ punitive damage award to the State by saying:

The Moseleys, in essence, are asking this Court to rule

that Art. 1, Sec. 1, Par. 11 prohibits the General Assembly

from abrogating or circumscribing common law or

statutory rights of action. We have held, however, that

that provision of the Constitution has no such effect,

Teasley v. Mathis, 243 Ga. [at 564]; see also, Georgia

Lions Eye Bank, Inc. v. Lavant, 255 Ga. 60, 61-62 (335

S.E.2d 127) (1985), and we decline to part from that rule

in this case.

263 Ga. at 681. In other words, Moseley relied on Teasley’s
unsupported reasoning and cited yet another case addressing a due
process challenge—not a challenge to the right to trial by jury. See
Georgia Lions Eye Bank, 255 Ga. at 60-61.

The sparse analysis in both cases is fatally incomplete not only
because the opinions do not expressly consider the scope of the
constitutional jury-trial right, but also because they held that the
Georgia General Assembly could modify “common law rights of

action,” without acknowledging the foundational principle that the

legislature cannot abrogate constitutional rights. See Ga. Const. of

1983, Art. III, Sec. VI, Par. I (“The General Assembly shall have the
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power to make all laws not inconsistent with this Constitution, and
not repugnant to the Constitution of the United States, which it
shall deem necessary and proper for the welfare of the state.”)
(emphasis supplied). See also Nestlehutt, 286 Ga. at 736 (although
“the Legislature has authority to modify or abrogate the common
law,” it may not “abrogate constitutional rights that may inhere in
common law causes of action”) (emphasis in original).?2! For this
reason, the summary conclusions contained in Teasley and Moseley
noted above were necessarily rejected by this Court in Nestlehutt,
insofar as Teasley and Moseley failed to recognize the limit the
Georgia Constitution may put on the legislature’s ability to modify
causes of action. As Nestlehutt held, when Georgia’s constitutional

right to a jury trial applies, the legislature cannot infringe on that

21 Notably, this foundational principle was recognized by a case this
Court cited in Moseley: Georgia Lions Eye Bank, which states that
Rights of property which have been created by the common law
cannot be taken away without due process; but the law itself, as a
rule of conduct, may be changed at the will, or even at the whim,
of the legislature, unless prevented by constitutional limitations.
255 Ga. at 61-62 (emphasis supplied).
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right. See Nestlehutt, 286 Ga. at 736. We agree with the bedrock
principle, articulated in Nestlehutt, that the legislature may not
“abrogate constitutional rights” that may inhere in common-law
causes of action. Id. (Emphasis in original).22 To the extent Teasley
and Moseley conflict with that well-established principle, or with
Nestlehutt’s holding on that point, we are bound to follow
Nestlehutt’s holding, and not those earlier decisions. See White v.
State, 305 Ga. 111, 122 n.10 (823 SE2d 794) (2019) (“When a high
court finds discordant opinions among its own horizontal
precedents, the court generally follows its decision in the most
recent case, which must have tacitly overruled any truly

inconsistent holding.”) (citation and punctuation omitted).23

22 Notably, although the dissenting opinion disagrees with our ultimate
conclusion—based on the application of the Nestlehutt framework—that the
punitive damages Taylor seeks here are not within the scope of the right of
trial by jury guaranteed by the Georgia Constitution, the dissenting opinion
nonetheless agrees that Teasley and Moseley are flawed insofar as they “failed
to recognize the limits the constitutional right to trial by jury puts on the scope
of the General Assembly’s authority.” Dissent Op. at 22 n.16.

23 Moreover, contrary to the special concurrence’s assertion, applying

Nestlehutt’s reasoning in this case does not “extend” Nestlehutt, because its
reasoning was not limited to a specific type of damages; it set forth an
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D. Applying Nestlehutt’'s Analytical Framework to
Taylor’s Claims

Turning to the framework laid out in Nestlehutt, we specifically
consider whether any of Taylor’s underlying claims existed in
Georgia in 1798 and whether the scope of a jury trial on that claim
includes damages to punish based on Taylor’s contention that
Devereux acted with an entire want of care. Because we have
1dentified no pre-1798 Georgia case or statute relevant to the
questions before us—and the parties have offered none—we focus on
the claims and types of damages that were available in England in
and before 1776. See Nestlehutt, 286 Ga. at 733 (“Thus, the initial
step 1n our analysis must necessarily be an examination of the right

to jury trial under late eighteenth century English common law.”).

analytical framework for interpreting Georgia’s constitutional right to trial by
jury and how that right may limit the power the legislature otherwise holds.
Additionally, the special concurrence asserts that Nestlehutt holds that its
“analytical framework did not apply to statutory limits on punitive damages.”
We do not agree. Nestlehutt factually distinguished Teasley and Moseley on
the ground that they dealt with punitive damages, whereas Nestlehutt
addressed non-economic damages. It did not hold that the analytical
framework to determine if a constitutional jury-trial right attaches did not
apply at all to punitive damages.
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See also OCGA § 1-1-10 (c) (adopting in Georgia’s new code the act
“adopting the common laws of England as they existed on May 14,
17767).24

(1) At least one of Taylor’s underlying claims—
premises liability—existed in England in 1776.

We begin, as we did in Nestlehutt, by considering whether the
type of underlying claim of liability (there, medical malpractice) was
available in Georgia in 1798. See 286 Ga. at 733-734. As noted
above, Taylor brought a number of claims of liability against
Devereux, including a premises liability claim under OCGA § 51-3-
1, and Devereux conceded that it “breached the legal duty of
ordinary care owed to Tia McGee for her safety from sexual assault”

and that the breach contributed to McGee’s sexual assault.?®

24 As we noted in Nestlehutt, “Because there is only a sparse record of
reported Georgia cases prior to the publication of the first volume of the
Georgia Reports in 1846, Georgia precedent is of limited utility in ascertaining
the extent of the jury trial right as of 1798.” 286 Ga. at 733 n.3.

25 Under OCGA § 51-3-1, “[w]here an owner or occupier of land, by
express or implied invitation, induces or leads others to come upon his
premises for any lawful purpose, he is liable in damages to such persons for
injuries caused by his failure to exercise ordinary care in keeping the premises
and approaches safe.” Devereux does not argue that it was not liable for
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Because the jury rendered a general verdict on compensatory
damages and was not asked to determine which theory of liability
was the basis for its awards, we need only determine at this step if
one of Taylor’s underlying claims was available in Georgia in 1798.

Taylor contends that at common law in England, defendants
could be liable for a failure to keep their premises safe for invitees,
and Devereux does not argue otherwise on appeal. Taylor appears
to be correct. See, e.g., Calye’s Case, 77 Eng. Rep. 520, 522 (1583)
(“[T]he inkeeper is bound in law to keep [his guest’s goods and
chattels] safe without any stealing or purloining[.]”); Gelley v. Clerk,
79 Eng. Rep. 164, 164-165 (1606) (explaining that an innkeeper may
be sued for failing to protect a guest’s horse kept at the inn). See
also Rider v. Smith, 100 Eng. Rep. 848, 848 (1790) (holding that the
plaintiff could bring an action against the defendant for not
repairing a road on the defendant’s ground that the plaintiff was

entitled to use); Payne v. Rogers, 126 Eng. Rep. 590, 590 (1794) (“If

premises liability. Thus, the question of whether Devereux properly could
have been found liable for a violation of OCGA § 51-3-1 is not at issue on
appeal.
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the owner of the house is bound to repair it, he . . . is liable to an
action on the case for an injury sustained by a stranger from the
want of repair.”); Brock v. Copeland, 170 Eng. Rep. 328, 328-329
(1794) (“[W]here there is either a public way, or the owner of a
mischievous animal suffers a way over his close to be used as a
public one, if he keeps such animal in his close, he shall answer for
any injury any person may sustain from it.”).26

Because Taylor has shown that at least one of the underlying
claims of liability supporting her punitive damages claim was
available in pre-1776 England, we proceed to the next step in
Nestlehutt’s analytical framework: determining whether the scope of
the right to a jury trial on this claim included the punitive damages
Taylor seeks—i.e., damages to punish Devereux for acting with an
“entire want of care.” We address this question by considering each

of the pre-1776 English cases Taylor relies on, particularly focusing

26 We acknowledge that these three cases were decided after 1776, but at
a minimum they provide some additional evidence that similar cases could
have been brought in Georgia at the time these cases were decided.
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on six key English cases.2” We conclude that the cases Taylor cites
show that English juries in 1776 could award damages designed to
punish a defendant, or what we will call “punishment damages,” in
certain circumstances—but that Taylor offers no evidence that
English juries in 1776 or Georgia juries in 1798 could award
punishment damages for a claim that a defendant acted with an
“entire want of care,” and has therefore failed to show that the
punitive damages she seeks are within the scope of Georgia’s
constitutional right to a jury trial.
(2) Taylor cites six cases in which English juries
awarded damages to punish the defendant for claims
of intentional misconduct.
As discussed above, Taylor argued that Devereux acted with

an “entire want of care”; on that basis, she sought—and the jury

awarded—punitive damages under Georgia’s modern punitive

27 These cases are discussed in detail throughout subsection (2) of this
division. We address the other pre-1776 English cases cited by Taylor in
subsection (2) (c) of this division and footnote 40 below.
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damages statute, OCGA § 51-12-5.1.28 Taylor cites six cases, each
discussed below, that she says are examples of pre-1776 English
juries awarding the kind of punishment damages she sought and
received from the jury.2® We thus consider whether these cases show
that juries awarded damages to punish, penalize, or deter a
defendant based on a defendant acting with an “entire want of care.”

In discussing these cases, we bear in mind that, as noted above,
the term “punitive damages” as used today in OCGA § 51-12-5.1 “is
synonymous with the terms °‘vindictive damages,” ‘exemplary
damages,” and other descriptions of additional damages awarded
because of aggravating circumstances in order to penalize, punish,

or deter a defendant.” Id. (a). Thus, when considering whether a

28 As previously noted, punitive damages under OCGA § 51-12-5.1 are
awarded “to punish, penalize, or deter a defendant,” and they are awarded only
for claims that the defendant acted with “willful misconduct, malice, fraud,
wantonness, oppression, or that entire want of care which would raise the
presumption of conscious indifference to consequences.” OCGA § 51-12-5.1 (b),

(c).

29 We acknowledge that in England around the time these six cases were
decided, “only a small proportion of decided cases was reported.” Honda Motor
Co., Ltd. v. Oberg, 512 U.S. 415, 423 (114 SCt 2331, 129 LE2d 336) (1994)
(noting that in “the year Beardmore was decided, only 16 Common Pleas cases
are recorded in the standard reporter”).
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1776 English jury could award damages like the kind Taylor sought
with her claim for “punitive damages” under OCGA § 51-12-5.1, the
key question is not the exact nomenclature of the damages available
at English common law, but rather the substantive purpose of the
damages—whether they were awarded “because of aggravating
circumstances in order to penalize, punish, or deter a defendant.”
OCGA § 51-12-5.1 (a). Notably, the term “exemplary damages,” a
term listed in OCGA § 51-12-5.1 (a) as “synonymous” with “punitive
damages,” 1s used in some of the early English cases discussed
below. Id. While the term “exemplary damages” alone is not
dispositive of whether these damages were damages awarded “to
penalize, punish, or deter a defendant” like damages under OCGA §
51-12-5.1 (a) are, we consider the use of the term as part of the
description of the damages in determining their purpose.

We turn now to the ca