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Approximately 30 years ago,
the U.S. Supreme Court established the framework for collective actions in a landmark
decision: Hoffmann-La Roche
Inc. v. Sperling, 493 U.S. 165,
110 S. Ct. 482, 107 L. Ed. 2d
480, 51 Fair Empl. Prac. Cas.
(BNA) 853, 29 Wage & Hour
Cas. (BNA) 937, 52 Empl. Prac.
Dec. (CCH) P 39479 (1989).
While Hoffmann-La Roche involved an Age Discrimination
in Employment Act (ADEA)
case, the collective action notice framework from the decision is cited most often today
in Fair Labor Standards Act
(FLSA) cases. FLSA collective
actions have increased exponentially and ﬂooded the federal dockets in the last 30
years. This article traces the

history and current environment that has evolved based
upon the still evolving case law.
According to data compiled
by Lex Machina, FLSA collective actions have soared over
time. For instance, in 2009
there were a reported 1,821
FLSA collective action ﬁlings.
This number continued to increase year over year for ﬁve
years straight until it peaked in
2015 with 4,134 FLSA collective action ﬁlings. Filings later
dropped slightly from 4,134 ﬁlings to 3,858 ﬁlings in 2016,
and held steady with 3,476 ﬁlings and 3,441 ﬁlings in 2017
and 2018, respectively.1
In general, FLSA lawsuits
also made up a larger proportion of all federal civil lawsuits

than they did in prior years.2 In
1991, FLSA lawsuits made up
less than one percent (0.6%)
of all civil lawsuits. By 2012,
they accounted for almost 3%
of all civil lawsuits, an increase
of 383%.3 Many of these matters are not being litigated to
the merits and, because of the
uncertainty surrounding the
certiﬁcation standard, are instead generating more
settlements. In 2016, the top
10 FLSA collective settlements
amounted to an astonishing
$403,950,000.4 On top of the
appeal of these large settlements, plaintiffs’ attorneys also
are attracted in part because
Hoffmann-La Roche makes it
easier for them to identify additional plaintiffs to sue
companies.5
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In 2018, the U.S. Supreme
Court pronounced that the
FLSA should be given a “fair
reading” by courts.6 The current state of FLSA conditional
certiﬁcation jurisprudence under Hoffmann-La Roche, however, is anything but fair. Because the Supreme Court did
not give clear instruction as to
when a collective action should
be conditionally certiﬁed,
courts have reach wildly inconsistent results on similar fact
patterns.
Like Rule 23 class actions,
conditional certiﬁcation in large
national cases exerts settlement pressure on a defendant,
even when the underlying
claims are weak. For small
employers, a collective action
can be an existential event.
Unlike FLSA conditional certiﬁcation, however, the Supreme
Court has provided lower
courts with clear instruction on
when a court should grant Rule
23 class certiﬁcation, thereby
protecting the due process
rights of defendants and avoiding in terrorem class actions.
It is time the Supreme Court
provide courts with speciﬁc
guidance as to FLSA conditional certiﬁcation to ensure the
law is given a “fair reading”
and applied consistently across
our courts.

IN THE BEGINNING
The FLSA establishes fed-

eral minimum wage, maximum
hour, and overtime guarantees
that cannot be modiﬁed by
contract. The FLSA is silent on
what role district courts should
have regarding the Section 16
notice procedure. Section
16(b) of the FLSA7 gives employees the right to bring a
private cause of action on their
own behalf and on behalf of
“other employees similarly situated” for speciﬁed violations
of the FLSA. A suit brought on
behalf of other employees is
known as a “collective action.”8
While Hoffmann-La Roche involved claims brought under
the ADEA, because ADEA incorporates Section 16(b) of the
FLSA into its enforcement
scheme, the same rules have
been used to govern judicial
management of collective actions under both statutes.9
In Hoffmann-La Roche, the
Supreme Court held that district courts may facilitate notice
to potential plaintiffs “in a manner that is orderly [and] sensible,” as well as have managerial responsibility to . . .
“assure that the task is accomplished in an efﬁcient and
proper way.” 10 Further, the
Court made explicitly clear that
this discretion is for “casemanagement purposes,” which
is “distinguishable in form and
function from the solicitation of
claims.”11 Justice Antonin Scalia, with whom Chief Justice
John Roberts joined, dissented

from the majority opinion. He
stated, “The Court holds that
in a § 216(b) action[,] the district court can use its compulsory process to assist counsel
. . . in locating nonparties to
the litigation who may have
similar claims, and in obtaining
their consent.”12 He continued,
“I know of no source of authority for such an extraordinary
exercise of the federal judicial
power.”13 Justice Scalia cautioned in his dissent that giving
a court the ability to “generat[e]” and “manage other disputes is, if not unconstitutional,
at least so out of accord with
age-old practices that it surely
should not be assumed unless
it has been clearly conferred.”14
He also warned that “[t]he difﬁcultly with sweeping these
orders under the rug of ‘case
management’ is that they were
not at all designed to facilitate
the adjudication of any claim
before the court.” 1 5 Justice
Scalia concluded his dissent
with an admonition that the notice device could and would be
used to “stir[] up litigation,”
which, he remarked, was
“roundly condemned by this
and all American courts.”16
The majority acknowledged
the concerns expressed by
Justice Scalia in his dissent
and made careful efforts to
limit a district court’s authority
to facilitate “accurate and
timely notice” to “potential
plaintiffs,” that is, those that
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could opt-in and actually participate as plaintiffs in the collective action.17 The majority
stated that the judicial beneﬁts
of a collective action require
employees timely receive notice “so that they can make
informed decisions about
whether to participate.”18

conducted by and on behalf of
the individual named parties

The Supreme Court also
made clear that federal courts
maintain discretion to limit issuance of notice or even decide not to issue any notice at
all even if the plaintiffs demonstrated that the putative collective was similarly situated. 19
Even though the Supreme
Court’s instructions made clear
that collective actions should
be used sparingly when required for case management
purposes, as discussed below,
the case law at the district
court level has developed as
though the Supreme Court instructed courts to do the exact
opposite. Most federal courts
grant FLSA conditional certiﬁcation with nothing more than
boilerplate allegations that the
putative class members have
similar claims under the FLSA.

tive actions.22 In other words,
like class action decisions,
courts should be mindful of
granting FLSA conditional certiﬁcation, because doing so
enacts similar pressure to
settle unmeritorious claims. In
addition, plaintiffs often use
FLSA conditional certiﬁcation
as the ﬁrst step in creating a
massive multi-party lawsuit.
For example, plaintiffs will ﬁrst
secure FLSA conditional certiﬁcation under the exceedingly
low standard adopted by federal district courts. Subsequently, the plaintiffs will
amend the complaint to add
Rule 23 class claims for any
state laws where opt-in plain-

THE POTENTIAL HARM:
CONDITIONAL
CERTIFICATION RESULTS
IN SOLICITATION OF
CLAIMS
The Supreme Court has repeatedly instructed that “[t]he
class action is an exception to
the usual rule that litigation is

only.” 20 The Supreme Court
has also instructed that class
action litigation often results in
unfair settlements of claims.21
Similarly, the Supreme Court
has recently issued the same
warning regarding FLSA collec-

tiffs join. 23 Such a litigation
tactic, however, is counter to
the purposes of the FLSA collective procedure, which was
designed to vindicate federal
claims not hunt for plaintiffs in
other states who can bring optout Rule 23 state law class
actions.

IN PRACTICE: THE
EXCEEDINGLY LOW
STANDARD FOR
CONDITIONAL
CERTIFICATION
Despite that the Supreme
Court has been abundantly
clear that the sole function of
the FLSA notice process is to
facilitate notice to “potential
plaintiffs” in an “orderly,” “sensible,” “efﬁcient and proper
way,” and not to be a solicitation of claims, the device has
unfortunately resulted in exactly what it was proscribed to
be: a process to solicit and stir
up FLSA litigation. The development of conditional certiﬁcation case law has thus unfairly
helped pressure defendants to
settle unmeritorious claims.
One of the main reasons for
the prevalence of FLSA collective litigation is the exceedingly
low standard many district
courts have employed when
analyzing a plaintiff’s initial motion for conditional certiﬁcation.
The Supreme Court did not
provide any guidance on what
standard a district court should
use when deciding a motion for
conditional certiﬁcation. Instead, the Court merely noted
that the collective action could
“proceed on behalf of those
similarly situated.”24
ADEA cases, however, involve signiﬁcantly different factual allegations and legal
claims than those at issue in
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FLSA cases. For example,
these cases often involve a
speciﬁc policy, like a reduction
in force, that a plaintiff alleges
is infected with a discriminatory
animus. The district court case
in Hoffmann-La Roche noted
that the ADEA collective action
could proceed because the
plaintiffs made “substantial allegations that the putative
class members were together
the victims of a single decision,
policy or plan infected by
discrimination.” 25 That “infected by discrimination” requirement serves as a substantial burden to collective
notice, since it ensures that a
plaintiff must present a district
court with substantial allegations that the policy or plan
was indeed infected by
discrimination.26
In FLSA cases, however, the
“infected by discrimination”
requirement is of no issue
since there is no such discrimination element in an FLSA
case. For example, when most
companies make exemption
classiﬁcation decisions, they
do so consistently across the
company.27 Consequently, the
conﬂation of these legal principles from ADEA cases into
inapplicable FLSA exemption
cases has resulted in almost
automatic conditional certiﬁcation since the claims at issue
in an FLSA case involve an allegedly single plan or decision.
Although courts have added in

the phrase “that violated the
law” in FLSA collective actions,28 that requirement has
been all but ignored since every FLSA case could be argued
to involve an allegation that
violates that law. Most courts
allow plaintiffs to circumvent
this “violated the law” requirement simply by providing an allegation that parrots the
statute. And courts will ﬁnd
such a minimal showing to be
sufﬁcient. Indeed, courts will
not even require proof of an
actual violation but will be satisﬁed with merely a “factual
nexus” between the plaintiff’s
claims and that of other potential
collective
action
members. 2 9 Speciﬁcally, a
plaintiff’s claim that “he and all
putative class members were
injured by the same . . .
policy—designation as exempt
from the FLSA . . . — . . . is
sufﬁcient to meet the lenient
ﬁrst-tier
collective
action
standard.”30
Indeed, courts will often
grant national conditional certiﬁcation on mere allegations
from a single plaintiff in a single
location even though the defendant has met those allegations
with
contradictory
evidence.31 Ad hoc case law
has developed at the district
court level whereby courts often will not: (1) consider contradictory evidence, (2) consider the underlying merits, (3)
make credibility determina-

tions, or (4) resolve factual
disputes.32 Even though these
cases often involve signiﬁcant
factual variation, and defendants will present courts with
afﬁdavits from current employees, courts typically will not
consider those afﬁdavits.33 To
avoid an informed analysis of
the contradictory evidence,
plaintiffs have slapped these
company afﬁdavits with the
label of “happy camper” afﬁdavits to undermine their veracity and value.34 Yet such a
label is merely pejorative, fails
to inform the necessary legal
analysis, and logically assumes that the contrary allegations of the plaintiff—often a
former employee who has left
the company involuntarily and
on bad terms—is an “unhappy
camper” whose allegations are
merely a guise to transform an
exempt job into a non-exempt
job.35 But the Supreme Court
never instructed district courts
to ignore all contradictory evidence when deciding a motion
for conditional certiﬁcation.
In short, FLSA conditional
certiﬁcation is almost guaranteed even when the alleged
violations require highly individualized analyses. Instead,
most courts postpone any real
analysis of the claims until the
second stage.36 But once notice issues to the collective, the
damage is already done since
it puts the defendant on the
horns of a dilemma: engage in
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extensive and expensive collective discovery to establish
that the collective is not similarly situated or settle even if
that claim lacks merits.

THE LACK OF
CONSISTENCY IN FLSA
CONDITIONAL
CERTIFICATION
DECISIONS
The low standard employed
by courts is not the only problem with FLSA collective
actions. Because the Supreme
Court initially envisioned the
collective action as a case
management tool that the district court may or may not use,
it provided federal courts with
wide discretion on whether to
grant conditional certiﬁcation.
This wide discretion has led to
signiﬁcant inconsistency in
conditional certiﬁcation decisions in many ways. The following are merely a few
examples.
First, courts disagree
whether discovery can impact
the standard employed at conditional certiﬁcation. Some
courts note that a “heightened
standard” should be used during the ﬁrst state of conditional
certiﬁcation.37 But “the overwhelming case law” from federal district courts “clearly
holds that a heightened standard is not appropriate during
the ﬁrst stage of the conditional
certiﬁcation process and
should only be applied once

the entirety of discovery has
been completed.” 38 Although
defendants have argued for an
“intermediate” standard at the
appellate level, no circuit court
has opined on whether one is
appropriate.39
Second, courts disagree
whether it will consider afﬁdavits of putative class members
presented by defendants.
Some courts will not consider
those afﬁdavits.40 Other courts
will consider those afﬁdavits
when
making
a
determination.41
Third, courts disagree
whether a plaintiff must demonstrate an interest of others
who wish to join the collective
action. The Eleventh Circuit,
which has been ﬂooded with
FLSA collective actions,42 created a requirement that a plaintiff must demonstrate such an
interest.43 This additional requirement helps lower the
number of cases where conditional certiﬁcation is granted.
Other circuits, however, do not
have such a requirement. 44
Without this requirement, it is
far easier for a single plaintiff
to make allegations that put in
motion a massive, national collective action.
Fourth, courts disagree
whether FLSA notice should issue to putative collective members with arbitration agreements containing class and

collective action waivers. Some
courts, most recently the Fifth
and Seventh Circuits, ﬁnd that
putative collective members
with arbitration agreements
should not receive FLSA
notice.45 Other courts, however,
come
to
the
opposite
46
conclusion.
Finally, the Supreme Court’s
recent decision in Bristol-Myers
Squibb v. Superior Court of
California,47 has further muddied the already inconsistent
collective action jurisprudence.
In Bristol-Myers, the Supreme
Court concluded that courts
lacked personal jurisdiction
over claims brought by out-ofstate plaintiffs against an outof-state defendant, since neither the conduct nor injuries
alleged had occurred in
California. Subsequently,
courts have addressed the
jurisdiction question from
Bristol-Myers in the context of
national FLSA claims for outof-state opt-in plaintiffs, but
lower courts have reached
varying conclusions.48
The inconsistency in the federal case law leads to bizarre
results. Indeed, on similar fact
patterns in a national FLSA collective action involving the alleged misclassiﬁcation of assistant managers, three
different federal courts can
reach three very different
conclusions. A federal court
might deny FLSA conditional

Journal of Compensation and Beneﬁts E May/June 2020
© 2020 Thomson Reuters

34

Happy 30th Birthday Hoffman-La Roche: It’s Time for a Change
certiﬁcation.49 A federal court
might reach the complete opposition conclusion and grant
national FLSA conditional
certiﬁcation.50 Finally, a federal
court might take a middle road,
denying national conditional
certiﬁcation but granting certiﬁcation as to the locals where
the named plaintiff worked.51
The lack of consistency among
district courts and circuits
courts has led to unclear guidance to companies and encourages plaintiffs to forumshop their cases.

THE SOLUTION:
EMPLOYING A REAL
STANDARD FOR FLSA
CONDITIONAL
CERTIFICATION
After 30 years of FLSA collective actions, it is time for the
Supreme Court to provide clear
guidance on conditional certiﬁcation to cure the inappropriate court-sanctioned solicitation of claims. Some federal
courts appreciate the clear
signals from the Supreme
Court and have made the conditional certiﬁcation standard a
real one to be met. 52 These
courts recognize that without a
real standard, conditional certiﬁcation is far too easy to secure, since most corporations
do have consistent polices,
albeit without any transformative legal power. Indeed, “if a
uniform job description by itself
was sufﬁcient, every business

in corporate America would be
subject to automatic certiﬁcation of a nationwide collective
action on the basis of the personal experiences of a single
misclassiﬁed employee.”53 Although these courts are guided
by Supreme Court precedent
that makes clear that conditional certiﬁcation should not
be automatic, these courts are
in the minority.
To cure the improperly low
standard for FLSA collective
actions and remedy the inconsistent results in federal courts,
the Supreme Court should provide additional guidance to
lower courts that raises the bar
for conditional certiﬁcation and
makes clear that, like Rule 23
class actions, lower courts
should conduct a vigorous
analysis of the claims. To ensure that collective actions do
not continue to be used as a
court-sanctioned solicitation of
claims, the Supreme Court
should instruct that lower
courts must: (1) weigh contradictory evidence, (2) consider
the underlying merits, (3) make
credibility determinations, and
(4) resolve factual disputes.
FLSA conditional certiﬁcation
motions, much like the FLSA
itself, should be given a “fair
reading” by courts.
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