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LEGAL BRIEFS
– VITAL LEGAL INFORMATION YOU NEED TO KNOW –

Arbitration agreements and class waivers after
Epic Systems: A practical guide for employers
Lindsey A. Strachan
JACKSON LEWIS, P.C.

Earlier this summer, the U.S. Supreme
Court settled a growing dispute among
courts across the country when it issued its
5-4 decision in Epic Systems Corp. v. Lewis,
132 S. Ct. 1612 (2018), upholding class
action waivers in employment arbitration
agreements under the Federal Arbitration
Act. The takeaway from this important
decision is clear: Agreements in which
employers and employees decide to resolve
disputes through individual arbitration
proceedings are enforceable.
This was seen by many as a major victory

for employers. Not only does this push
many employment disputes to an arbitrator
(not a court) for resolution, but it requires
employees to raise their issues on an
individual basis, rather than collectively
with other employees in a class setting.
What does this mean from a practical

perspective? For employers who currently
utilize arbitration agreements with class
waivers, the Supreme Court’s decision,
authored by Justice Neil Gorsuch, has
minimal impact and leaves in place a familiar
business practice. Well-drafted arbitration
agreements that include class waivers likely
will provide to these employers a valid and
enforceable defense against class actions.
Of course, employers nevertheless should
review their arbitration agreements and class
waivers to ensure the agreements comply
with state law principles.
Employers that maintain arbitration

agreements without class waivers, however,
should seriously consider including an

express class waiver. Without a class waiver,
these agreements leave the door open for
class arbitration, the worst-case scenario.
Class arbitration includes too much
uncertainty and raises the potential exposure
such that the risk outweighs the benefit of a
class waiver provision.
Finally, employers who do not have

arbitration agreements should consider
whether implementation of an arbitration
program with a class waiver is beneficial or
appropriate for their business. While the
downsides of arbitration can include high
arbitrator fees and a lower chance of winning
on a dispositive motion, benefits include
more predictable outcomes when compared
to juries, quicker resolution of claims,
greater confidentiality of the proceeding and
outcome, and potentially lower attorneys’
fees.
Regardless of an employer’s current

practice, arbitration agreements with class
waivers remain a valuable option for reducing
potential class and collective action exposure.

JacksonLewisP.C.representsmanagement
exclusively in workplace law and related
litigation. Our attorneys are available
to assist employers in their compliance
efforts and to represent employers in
matters before state and federal courts
and administrative agencies.

Lindsey A. Strachan is an Associate in the Richmond,
Va., office of Jackson Lewis P.C. Her practice focuses
on representing employers in state and federal courts
and agencies in workplace and employment matters,
including single plaintiff and class action litigations.
Strachan also works with her clients to provide
preventive advice and counsel. She is a Richmond
native and is also an active member of several
community organizations.
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Arbitration agreements with class waivers remain a valuable option for reducing potential class and collective
action exposure.
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NEW YORK — The National
Retail Federation, the nation’s
largest retail trade group, says
it expects sales in November
and December to rise between
4.3 percent and 4.8 percent to
$717.45 billion to $720.89 bil-
lion as shoppers continue to be
in a spending mood in a stron-
ger economy.

The sales growth marks a
drop from last year’s 5.3 per-
cent, which was the largest
gain since 2010 when it was 5.2
percent.

But the figure is still healthy
and is the latest indication that
the retail industry is far from an
apocalypse that some feared
only a year ago.

While stores like Sears Hold-
ings Inc. and J.C. Penney are
struggling, plenty of others are
seeing robust sales helped by
their own reinvention efforts
and a solid economic back-
drop. The unemployment
rate is near a 50-year low and
the number of job openings
is exceeding the number of
unemployed. And consumer
confidence shot up to an 18-
year high in September, ac-
cording to the Conference
Board.

Retailers also are working
hard to reinvent their busi-

nesses, like speeding up their
deliveries and remodeling
their stores as they try to bet-
ter compete with online leader
Amazon.

Still, a stronger economy is
creating headaches for many
retailers as they try to find
qualified temporary workers.
NRF expects retailers to hire
between 585,000 and 650,000
temporary workers this holi-
day season, up from last year’s
582,500.

Retailers have been rais-
ing wages or offering other
perks for hourly workers in
areas where the labor market

is tight. But Amazon increased
the stakes heading into the
critical holiday season, when
it announced Tuesday it will
increase its minimum wage to
$15 an hour.

Average hourly wages for
retail workers, excluding man-
agers, increased 4 percent
in August compared with 12
months earlier.

Retailers also are monitor-
ing the impact on tariffs that
have been slapped on a va-
riety of different goods im-
ported from China, although
holiday merchandise will likely
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Strong economy expected to
fuel growth in holiday sales

The AssociATed Press

The National Retail Federation predicts holiday sales this year
could reach as high as $720.89 billion, as the strong economy has
bolstered consumer confidence.
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A stronger economy is creating headaches for many retailers as they
try to find qualified temporary workers. NRF expects retailers to hire
between 585,000 and 650,000 temporary workers this holiday season.
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