
2023
The Year Ahead  
For Employers
With the post-pandemic “new normal” still in flux, workplace 
identity and operational issues are being exposed and 
stress-tested faster than ever. Questions of where and 
how members are working, what the sources of their 
motivation and engagement are, and how to determine the 
right balance between commitment and compliance are all 
underlying the employment and labor law trends and tactics 
— hybrid workplaces and accommodations, pay equity and 
transparency, continued unionization efforts, and expanded 
privacy regulations, among others — that are sure to shape 
the new year.
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The Year Ahead in Accommodations
With the looming Supreme Court religious accommodation case, the new Pregnant Workers’ Fairness 
Act and a COVID-induced, higher than usual employee Accommodation-IQ, employers can expect 
to face an increase in accommodation requests in 2023.  In this podcast, Jackson Lewis principals 
Patricia Anderson Pryor and Katharine C. Weber explore the context and challenges of this 
expanding accommodations environment. Listen here

How Much Information Must an Employee Submit to 
Support an Accommodation Request?

Simply providing a doctor’s note requesting an 
accommodation is not enough: The Eleventh Circuit’s recent 
Owens v. Georgia decision makes clear that where the link 
between a person’s physical or mental limitations and the 
requested accommodation is unclear, it is reasonable to 
require the employee to specifically inform the employer 
about how the accommodation sought will address the 
limitations before requiring the employer to initiate the 
interactive process. Read more

Guidance on ADA Accommodations and Medical 
Restrictions’ ‘Plain Meaning’ from Federal Appeals Court

Finding that an employer did not violate the ADA by relying 
on a qualified employee’s medical restrictions to not 
award a promotion, the Seventh Circuit’s Tate v. Dart, 
et al. decision provides useful guidance for employers in 
determining whether an important part of a job constitutes 
an “essential function” under the ADA. Read more

Complying With New Federal Pregnant Workers 
Fairness Act, PUMP for Nursing Mothers Act

The new Pregnant Workers Fairness Act (PWFA; effective 
6/27/23) obligates employers with at least 15 employees 
to provide reasonable pregnancy accommodations, while 
the Providing Urgent Maternal Protections for Nursing 
Mothers Act (PUMP, effective 4/28/23) expands existing 
employer obligations under the FLSA to provide an 
employee with reasonable break time to express breast 
milk for the employee’s nursing child for one year after the 
child’s birth. Read more

City of Atlanta Adopts New Protections for Criminal 
History Status, Gender Expression

The Atlanta City Council has amended the City of Atlanta Anti-
Discrimination Ordinance to extend protections to citizens on 
the basis of criminal history status and gender expression in 
employment, housing, and public accommodations. The City 
of Atlanta Anti-Discrimination Ordinance was initially enacted 
in December of 2000. Read more

https://www.jacksonlewis.com/2023-year-ahead-employers
https://www.jacksonlewis.com/publication/guidance-ada-accommodations-and-medical-restrictions-plain-meaning-federal-appeals-court
https://www.jacksonlewis.com/podcast/year-ahead-accommodations
https://protect-us.mimecast.com/s/XDnbCR65M6Sj57W8IQZ5x9?domain=interact.jacksonlewis.com
https://protect-us.mimecast.com/s/XDnbCR65M6Sj57W8IQZ5x9?domain=interact.jacksonlewis.com
https://media.ca11.uscourts.gov/opinions/pub/files/202113200.pdf
https://protect-us.mimecast.com/s/XDnbCR65M6Sj57W8IQZ5x9?domain=interact.jacksonlewis.com
https://www.jacksonlewis.com/publication/guidance-ada-accommodations-and-medical-restrictions-plain-meaning-federal-appeals-court
https://www.jacksonlewis.com/publication/guidance-ada-accommodations-and-medical-restrictions-plain-meaning-federal-appeals-court
https://www.jacksonlewis.com/publication/guidance-ada-accommodations-and-medical-restrictions-plain-meaning-federal-appeals-court
https://www.jacksonlewis.com/publication/complying-new-federal-pregnant-workers-fairness-act-pump-nursing-mothers-act
https://www.jacksonlewis.com/publication/complying-new-federal-pregnant-workers-fairness-act-pump-nursing-mothers-act
https://www.jacksonlewis.com/publication/complying-new-federal-pregnant-workers-fairness-act-pump-nursing-mothers-act
https://www.jacksonlewis.com/sites/default/files/docs/AtlantaOrdinance-Attachment-92830.pdf
https://www.jacksonlewis.com/publication/city-atlanta-adopts-new-protections-criminal-history-status-gender-expression
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The Year Ahead in Benefits 
Benefits beyond the usual medical, dental and vision will continue to occupy HR ideas and initiatives 
in 2023. Jackson Lewis principals Joy Napier-Joyce and Melissa Ostrower note that employers will 
be proactive, formalizing and distributing policies focused on both retention through benefits and 
recession should one materialize. Listen here

Benefits encompass such a large area, covering 
almost anything that helps recruit, reward and retain 
employees. What are some of the benefits issues 
expected to garner attention in 2023? 

Remote work

This is the new normal, and employers are more aware of 
their obligations in connection with their remote workforce 
than ever. They are now less reactive and more proactive 
with respect to their remote employees and in formalizing 
their policies (e.g., limiting the number of remote locations 
where employees can work, limiting durations of remote 
work) and distributing these policies to their employees. 
This is an important issue to think about in 2023.

Employee retention

The labor market remains tight despite a potential 
impending recession and increasing layoffs, so employers 
will continue considering ways to incentivize and motivate 
employees. There are several ways that employers can 
incentivize employees that are a little out of the box, 
including the following items:

• Placing employee loan payment provisions in their 
Section 127 plans (permissible through 2025 unless 
Congress extends the provision)

• Implementing SECURE Act 2.0 (see our fuller discussion 
below) special provision permitting employers to match 
employee loan payments in a 401(k) plan, a 403(b) plan, 
or a simple IRA plan (although this will not be effective if 
the employer elects to put it into its plan until after ‘23, 
this is something employers can think about this year 
and communicate to employees)

• Providing surrogacy, adoption, egg freezing, and other 
kinds of similar, unusual benefits that go beyond the 
simple vision, dental, medical type benefits that many 
employers offer

• Taking a detailed look at their current annual bonus plan 
and long-term incentive plan type offerings to determine 
whether they want to enhance the programs, change the 
programs around or otherwise try to fit the programs to 
match what they are looking for in their employee retention

Severance considerations 

While employers are trying to retain certain employees, 
they are also looking to lay off other employees as the 
business environment changes. Employers may want to 
pick up their severance plan or policy to see if any changes 
are warranted or desired. Even without knowing how long 
a likely recession will be, adding a mitigation provision in 
the plan or policy this year to help reduce severance costs 
may make sense. Employers may also want to address 
rehires and add some language in their severance plans and 
policies about what to do in the case of rehires in case the 
economy goes down and then quickly turns back around.

Health plans

It should not be much of a surprise that health plans are 
going to continue occupying quite a bit of employer time in 
2023. Even before the Dobbs decision, we saw coming out 
of the pandemic (i) how vital health plans are to employees 
and their dependents and (ii) that the Biden administration/
DOL aims to enhance that importance by enforcing several 
new compliance-side initiatives related to surprise billing, 
nondiscrimination rules that have been around since the 
ACA but had not quite been enforced, and different mental 
health parity initiatives. There is going to be a lot of focus on 
health plans and making them work both from a compliance 
standpoint, but for what participants need.

Obviously, a big watershed moment in ‘22 was the 
overturning of Roe v. Wade in the Supreme Court’s Dobbs 
decision. While a lot of employers moved fairly quickly 
to add a medical travel benefit to their medical benefit 
offerings, that was not without a lot of time and thought in 
terms of design and implementation. In ‘23, there is going to 

https://www.jacksonlewis.com/2023-year-ahead-employers
https://www.jacksonlewis.com/podcast/year-ahead-benefits-post-dobbs
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be a continued focus on those benefits as we see the states 
ebb and flow in terms of how they are regulating abortions 
both from the prescriptive side and the medical procedure 
side. Employers are well advised to stay close to the issue 
and monitor their plans to make sure the plans are compliant 
in achieving all their goals for their participants. 

In the more rarified area of benefits, what can we 
expect with executive compensation packages?

The SEC adopted a final rule at the end of 2022 requiring 
all listed companies to adopt and disclose a clawback 
policy compliant with the law. The rule is both very broad 
and very strict and will require many companies to update 
their recruitment policies. Employee plans and agreements 
may need to be amended as well, and listed companies will 
need to consider these rules when entering into new plans 
and agreements. While these rules only apply to listed 
companies, there may be some trickle-down impact. So, 
this rule is something that employers should think about 
both in implementing new plans and agreements this year 
and looking at their old agreements and plans to think 
about whether any changes are necessary.

Another issue in the executive compensation area relates 
to the FTC’s proposed rule banning non-competes that 
was made public on January 5, 2023. Almost all executive 
agreements currently have non-competes unless they are 
prohibited by law, such as in California. If this rule goes 
into effect, employers are going to have to take a deep 
look at their agreements and their programs and their 
policies related to restrictive covenants and figure out 
how executive plans and agreement can, may, and should 
be changed to help protect employers considering this 
potential ban on non-competes.

Speaking of executive level concerns, what can 
organization expect for environmental, social and 
governance (ESG) initiatives in 2023?

In the benefit space, we see ESG activity primarily in 
two places. One, is tying executive compensation and 
compensation in general to achievement of the ESG 
metrics or ESG goals that have been set. There is going to 
be an increased focus on that in the year ahead. 

The second place is ESG-centered investments within a 
401(k) plan and the almost tug of war in terms of whether 
ESG concerns should be considered in the investment 
selection process. ESG investments are not uncommon 
in European countries, and in fact, we are a bit of an 

outlier in not having ESG be a factor in our qualified 
retirement plan investments, but ERISA’s fiduciary duties 
put the participants’ best interests in terms of low fees 
and high-return investments as paramount to any other 
considerations such as does an investment aspire to 
or achieve ESG goals. Recently, the DOL issued final 
regulations, which are the latest in a volley spanning 
multiple presidential administrations, and there is now at 
least a path forward as to the proper considerations that 
fiduciaries must take when they are thinking of adding 
an ESG investment to a 401(k)-plan lineup. While the 
regulations are not a carte blanche to just add ESG (it is a 
lot more nuanced than that), they are welcome guidance 
that has been pending for a while that gives fiduciaries 
some much-needed direction in this space.

SECURE 2.0, the bipartisan-supported, long-
anticipated major qualified retirement plan legislation 
finally arrived at the end of 2022 after bouncing around 
a long road for a number of years. What does it do?

It does several things. Some of them are required changes 
that will be phased in over time for 401(k) plans, and in 
some cases pension plans. Other are optional changes 
and there will be guidance to come from the IRS. There will 
be staggered deadlines for purposes of amending plans.

The overriding theme to this, although there are lots of 
varying provisions that came in as part of SECURE 2.0, is 
to encourage enhanced retirement savings, to encourage 
keeping funds in the plan: increased limits, increased 
catch-ups for certain ages, late-beginning dates for 
Minimum Required Distributions. It used to be that age 
70-1/2 was the benchmark for when someone had to take 
a distribution from the plan if they were no longer working. 
That was changed to age 72 by what we affectionately call 
SECURE 1.0, and now SECURE 2.0 is going to increase that 
again to 73 in the near term and then higher even than that 
in the coming years.

There are other changes as well, such as paving the way 
for employers to be able to offer financial incentives, like 
gift cards, to encourage employees to participate. There 
are a lot of provisions focused on smaller employers and 
employers that do not have plans today to encourage 
the adoption of plans, including automatic enrollment 
in new 401(k) plans. e.g., opting someone into the plan if 
they do not make an affirmative election to participate 
at a prescribed percentage). These types of provisions 
SECURE 2.0 are going to be a watershed moment for 
qualified plans and employers as well.

https://www.jacksonlewis.com/2023-year-ahead-employers
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Aside from the many rules and regulations 
highlighted above, is there anything else employers 
need to consider in the benefits realm?

As uncertain financial times reappear, employers 
should remember that the down market for a number 
of participants is either the first time they are 
experiencing one or significantly different from what 
they experienced before. As a result, employers are 
going to be well advised to do perhaps a little bit more 
handholding. And that means not necessarily advising 
participants on what they should do with their strategy 
in the 401(k) plan, but increasing communications, 
checking with vendors and recordkeepers to make sure 
participants have the tools at their disposal to kind of 
navigate uncertain times and either stay the course or 
reevaluate how they are investing, things like that.

At the same time, over the last couple of years, there has 
been an explosion — no hyperbole — of litigation in the 
area of fiduciary responsibilities around 401(k) plans, 
whether those be fees or performance and investments. 
And so it is always a good idea, but especially looking 
ahead in 2023 when down markets are already taking 
a bite out of returns, for employers to reevaluate their 
fiduciary practices and processes. ERISA does not 
require hindsight or Monday morning quarterbacking, 
but it does require that fiduciaries be constantly 
monitoring their vendors, their investments and their 
processes in making prudent decisions always with the 
eye on the ball to do what is best for participants.

Secure Act 2.0 Series

The bi-partisan SECURE 2.0 Act of 2022 arrived on 
December 29,  2022, bringing with it required and 
optional changes that will be phased in over time for 
401(k) plans and, in some cases, pension plans. This 
article on the increase in age before retired individuals 
are required to tap into their employer-sponsored 
retirement plan benefits is part of a series detailing 
the “need to know” provisions of SECURE 2.0 for 
employers. Visit our Benefits Law Advisor blog to see all 
SECURE 2.0 articles and related content. Read more

How Companies Can Best Benefit from Employee 
Resource Groups (ERGs)

Should we create employee resource groups? How do 
we make ERGs most effective? Despite being the two 
most common questions companies ask when seeking 
to enhance their diversity, equity, and inclusion efforts, 
the answers are anything but cookie-cutter. Read more

Related Articles

https://www.jacksonlewis.com/2023-year-ahead-employers
https://protect-us.mimecast.com/s/i4AtCOY5EYCznqQohEhcAF?domain=benefitslawadvisor.com
https://protect-us.mimecast.com/s/i4AtCOY5EYCznqQohEhcAF?domain=benefitslawadvisor.com
https://www.jacksonlewis.com/publication/how-companies-can-best-benefit-employee-resource-groups-ergs
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The Year Ahead in Cannabis Use Protections 
As courts increasingly enforce applicable state and local laws that make marijuana legal instead of the 
federal law that makes it illegal, workplace substance abuse policies need a re-look. Jackson Lewis 
principals Catherine Cano and Kathryn Russo share insights on how the rapidly proliferating laws 
protecting marijuana and CBD are making marijuana issues for employers more complex. Listen here

How will the steady advance of marijuana legalization 
affect a company’s drug testing and substance abuse 
policies in 2023?

Even though marijuana is still technically illegal at the 
federal level, employers really need to think about 
complying with the applicable state and local laws 
legalizing marijuana in the locations where they operate. 
The courts are now enforcing those laws rather than 
enforcing the federal law that makes marijuana illegal 
since, in their view, the federal government has not 
enforced their laws making marijuana illegal in many years 

Looking to state and local laws is not all that easy, though. 
There are many, many laws — medical marijuana laws, 
recreational marijuana laws, laws that protect off-duty 
use, laws that prohibit certain types of drug testing for 
marijuana — with which employers need to get familiar and 
comfortable. To make it even more complicated, marijuana 
testing is very complex because there are no drug tests 
that can detect current impairment or recent use, which 
makes it very hard for employers to decide based on a 
positive marijuana drug test.

To continue or not continue marijuana testing . . . is that 
the practical question on everyone’s mind?

Absolutely. That question arises as well as other ones. 
Sometimes the testing question comes up as, “Can we 
just take it off our panel? Can we take it off certain types 
of tests?” The answer to that for most employers is “yes, 
you don’t have to test for marijuana.” The exception there 
would be DOT covered employers, or if you are a specific 
industry where you have mandatory drug testing. But most 
employers do not have any legal obligation to test. So, if 
you don’t want to test for marijuana, you typically don’t 
have to.

Relatedly, employers are asking how they should address 
CBD use and whether CBD is permissible. Back in 2018, 
Congress passed the Farm Bill, which legalized hemp 

under federal law and led to the increase in CBD products 
on the market. Hemp is basically cannabis that has 0.3% 
THC or less. The trouble with the CBD products is that they 
are not regulated. The FDA has not approved any over-
the-counter CBD products for therapeutic or medical 
use. So, although many of those products do advertise as 
having medical benefits, that has not been evaluated by 
the FDA. So, CBD makes the testing question a lot more 
complicated because an employee theoretically could 
test positive for marijuana based on CBD use, and there is 
really no way for an employer to tell.

Yet another common question is how an employer should 
handle a situation where there’s reasonable suspicion of 
marijuana use at work. Many employers that are looking 
at getting rid of marijuana testing, or that have gotten 
rid of marijuana testing, still want to keep reasonable 
suspicion testing, similar to how they have alcohol covered 
for reasonable suspicion testing. Although reasonable 
suspicion for marijuana testing is going to be legal in 
most jurisdictions — there’s a couple where you may run 
into some issues — the employer needs to look at what 
are the actual signs and symptoms justifying the test, as 
well as give the employee an opportunity to respond to 
it. For jurisdictions where a test is not allowed, but the 
employee appears to be impaired, you can always focus on 
the employee’s underlying behavior rather than the drug 
test. As marijuana issues have become more complex, 
employers can often make it easier on themselves by 
stepping back, looking at the situation as a whole and 
asking if the situation is better solved not with a drug test 
but with a focus on a safety rule violation, a performance 
issue, or some other form of underlying conduct.

How can employers keep compliant given the breadth 
and depth of complexity around this patchwork of 
marijuana laws? 

A good way to stay legally compliant is to make sure that 
your drug and alcohol policy is reviewed regularly. We 
used to tell clients that they only needed to review this 

https://www.jacksonlewis.com/2023-year-ahead-employers
https://www.jacksonlewis.com/podcast/year-ahead-cannabis-use-protections
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policy maybe once every couple of years. Now they should 
look at it probably every six months, especially if they are 
in a lot of different jurisdictions because there are just so 
many laws that are coming out all the time. There were 
probably at least five or six new state laws that came out in 
2022, and we should see a similar number if not more this 
year. So, number one, employers must make sure that their 
policy complies with all the laws. 

Next, employers must be careful about placing too much 
emphasis for an employment decision — firing or not hiring 
— on just the positive drug test result only. In addition to 
not testing existing employees, the trend nationwide is 
that employers are discontinuing testing for marijuana on 
pre-employment tests. The rationale for that, especially in 
states where recreational use is legal, is that if it is a legal 
substance, similar to alcohol, how does a positive test 
result help the employer make a hiring decision? Because 
the person did not do anything illegal, if it is legal in that 
state. If they test positive, it does not mean necessarily 
that they are an addict or they have a problem or that they 
will be a bad employee. So, another way for employers to 
stay on the right side of the law is to think about whether 
they really need to test for marijuana, especially on a pre-
employment test, and especially if they are in a lot of states 
where recreational use or off duty use is protected. 

How does the compliance assessment work with CBD?

In addition to the concerns raised in the previous section, 
CBD use is a huge, huge problem for employers now 
because drug tests cannot distinguish between a positive 
test for marijuana and a positive test for CBD. Increasingly, 
employers will get a positive marijuana test for someone, 
and the person claims CBD use. That poses a lot of 
problems if employer is in a state where there is a lawful 
activity law or the person is claiming doctor-prescribed 
CBD use for some medical condition.

So even though there may be no protections for CBD use 
in a particular state, employers need to be thinking about 
disability discrimination issues because if the person’s 
doctor said, “I want you to use CBD cream for your 
arthritis,” there’s a possibility that person will test positive 
because the THC, even if it’s a legal product with 0.3% 
THC or less, it will build up in the tissue, the fatty tissues of 
the person’s body over time so that they test positive on 
a drug test. It is very difficult for employers to figure out, 
“Well, do we believe them? How do we know the person’s 
not lying? Maybe they are lying about the CBD use and 

maybe they’re smoking marijuana and it’s a state where it’s 
illegal.” These are really, hard discussions and decisions for 
employers to make because there’s no way to ever know 
whether the person is lying or not. 

Besides being sensitive to the laws, having a good 
policy, deciding whether even testing for marijuana is 
helpful, what are some of the other broader issues for 
employers?

The remaining question for employers is whether they are 
creating liability for themselves if somebody gets hurt or 
hurts somebody else. Unless there is an actual obligation 
to test for marijuana, that is probably not going to be 
a significant risk in most states since absent a testing 
requirement it would be difficult to show the employer 
breached some duty and was negligent. And if the employer 
is in a state where marijuana is legal and people are 
engaging in normal day-to-day life, the risk that somebody 
might have at work is probably not that different from what 
risks they would just encounter out in the public.

With so much marijuana legalization taking place to 
varying degrees on state and local levels, when do 
you think the federal law will align to create a uniform 
standard?

Some employers likely are hoping for this kind of silver 
lining: “The feds will step in. We will get some guidance, 
we’ll get some direction, and this won’t be such a mess. 
We won’t have to update our drug policy every six months 
because of marijuana changes.” Unfortunately, Congress 
in the current political climate is unlikely to give us all the 
answers on this. More likely is they will kick the issues back 
to the states just like they did with CBD without giving 
any real direction. Ultimately, then, employers would be 
better served by starting to think about marijuana now as 
something closer to alcohol rather than an illegal drug. 
It is only a matter of when, not if marijuana is going to be 
legalized at the federal level. In the meantime, employers 
who have not yet started getting familiar with the state 
and local laws where they operate, should start to do that 
because even though the legalization at the federal level 
has not happened yet, it is coming, and the courts are 
already saying it is time to start complying with state and 
local marijuana laws.

Visit the Jackson Lewis Drug and Alcohol Testing Law 
Advisor blog for up-to-the-minute legal updates.

https://www.jacksonlewis.com/2023-year-ahead-employers
https://www.drugtestlawadvisor.com/
https://www.drugtestlawadvisor.com/
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The Year Ahead in 
Expanding Privacy 
Laws: CCPA/CPRA, AI, 
Electronic Surveillance 
The advanced technologies that facilitated much 
of the organizational productivity and business 
profitability during the pandemic will continue to 
raise legal and compliance issues in 2023. Listen 
as Jackson Lewis principals Jason C. Gavejian 
and Joseph J. Lazzarotti discuss the top issues 
data collection and use are causing for employers. 
Listen here

A new acronym, CPRA, has entered the privacy 
conversation. What do organizations need to know 
about it and the CCPA it amends

The California Privacy Rights Act (CPRA), which became 
effective on January 1, 2023, amends the California 
Consumer Privacy Act (CCPA), which has been in 
effect since January 1, 2020. The CCPA is the first 
comprehensive US consumer privacy law, and while it’s 
intended to provide “consumers” — a term that’s broadly 
defined as any California resident — greater information 
and control over their personal information, it also comes 
with a pretty heavy compliance burden for businesses or 
organizations who are subject to it.

The CCPA applies to any entity that does business in 
California; collects personal information of California 
residents; and has either a gross revenue of $25 million 
or more, whether inside or outside of California, collects 
information of a hundred thousand California residents or 
derives 50% or more of its revenue from selling or sharing 
personal information. Note that the CCPA may apply to 
businesses even if they are not located in California, and the 
term “personal information” is defined extremely broadly 
under the statute. Additionally, the CCPA may be applicable 
if an organization is a service provider to a covered business, 
regardless of whether that business is directly applicable.

Under the CCPA, as amended by the CPRA, businesses 
have some key obligations, including providing a notice 
at collection, posting a privacy policy on the company’s 
website that outlines their online and offline practices 
concerning personal information and individual rights, 

responding to individual rights requests, and training 
for those employees who are handling individual rights 
requests. There’s also a requirement to address service 
provider agreements and data security. What’s important 
for us to remember is that, while the CCPA is currently 
getting the most attention, there’s similar consumer 
protection statutes passed in other states like Colorado, 
Virginia, Utah, and Connecticut, with more likely on the 
way. Notably, as we currently stand, and unlike the CCPA, 
none of those laws apply with respect to employment data.

Given that the CCPA/CPRA is fashioned as, and really 
is, a consumer protection statute that grants several 
rights to “consumers,” how does that play in the 
employment space?

Applicants, employees and contractors are all included in 
the CCPA’s definition of a consumer. So, while the CCPA 
originally included a carve out for employment related 
data — only requiring that employees or applicants or 
contractors be provided a notice at collection that set 
forth the categories of personal information that you 
were going to collect about them and the purposes for 
which that data was going to be used — the exemption 
expired January 1, 2023. Now applicants, employees 
and contractors are afforded additional individual rights, 
including the right to know, right to delete and right to 
correct their personal information. 

These additional rights only complicate operations 
given the types of data organizations already needed to 
maintain and potentially share about its employees. For 
example, how do you handle a request to delete personal 
information if you have a legal or business obligation to 
keep it, how do you address customer or client requests 
for DEI data, which may be sensitive information as 
defined by the CCPA? Or how do the rights fit into in 
the performance review context, how will you be able to 
handle a request to correct a review, which an employee 
does not agree with? These questions, unfortunately, don’t 
always have clean answers, and the fact that draft CCPA 
regulations do not currently address employment data, 
only further complicates this issue.

So, what can employers do now?

First, they need to determine if the CCPA even applies 
to them. In many instances, it may not. But if it does 
apply, employers should take steps to comply. One, get 
counsel involved. That’s always going to be the first 
recommendation. You got to determine what personal 
information you’re collecting from where and what you’re 
doing with it, a process generally referred to as data 

https://www.jacksonlewis.com/2023-year-ahead-employers
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mapping, and then you’ve got to determine what notices 
and policies you need to get in place and start doing 
so in short order. While we’re still operating under draft 
regulations, the CPRA’s enforcement date is July 1st, 2023, 
and that’s rapidly approaching. 

AI
In addition to privacy issues, what other concerns are 
you seeing on the technology front related to data 
collection and use?

All the technologies we helped clients with when they were 
in the COVID trenches — remote workplace accessibility, 
temperature screening equipment that used facial 
recognition technology, social distancing wristbands, 
vaccine testing and tracking apps — had one thing in 
common: They collected lots of personal information. 
And in three short years, as stronger, less expensive 
computing power made algorithms and machine learning 
technologies more accessible, artificial intelligence or 
AI is being even more broadly adopted by organizations. 
It is being infused in seemingly every application across 
practically all industries. Oftentimes those applications 
affect an organization’s workforce while also collecting 
a lot of personal data. It’ll be important for organizations 
to consider how data is handled before, during, and after 
the latest AI tech is deployed. And, getting answers to 
questions like, “Do we need this data for the application to 
be effective? Are we working with good data? Who should 
have access to the data? Can it be de-identified? Should it 
be de-identified? How long do we need to hold the data?” 

These questions and others are all critical to addressing 
data privacy and related concerns, especially since 
employers are using AI in myriad workplace ways, including 
in HR for recruiting. Sourcing the best pool of candidates, 
evaluating those candidates through an algorithm, an 
algorithm that may process a significant amount of data 
provided by the company as well as what’s received 
from the potential candidates, perhaps even analyzing a 
candidate’s performance via facial expressions during a 
video interview are all possible. The application’s results 
can inform decision makers, should we hire or not, but 
there are risks such as disparate impact that might result in 
hiring or screening out otherwise qualified candidates. 

Beyond direct HR applications, a business might be looking 
to AI to help solve business problems. Think for example, 
an AI powered dash cam that is being installed in company 
fleets to drive efficiencies, lower costs, and maintain driver 
safety. The AI in those devices enhance employer ability 
to quickly identify whether the driver is falling asleep or 
maybe looking at their phone. Importantly, in operation, 

this technology could be collecting a significant amount 
of personal data, including employee conversations, their 
location, and perhaps even their biometric data.

With so many applications, is this just “Wild West” 
time or are there laws governing the use of AI in the 
workplace?

It’s kind of both. In 2019, the Global Organization for 
Economic Cooperation Development (OECD), adopted 
principles on artificial intelligence, many of which are finding 
their way into regulatory activity here in the US. In 2016, the 
EEOC had a public meeting on big data in the workplace, 
with some of those efforts culminating in 2022’s currently 
non-binding technical assistance document addressing 
algorithmic decision-making in the ADA. There is an Illinois 
law that went into effect in 2020 to regulate the use of AI 
powered video job interviews. The California Department 
of Fair Employment and Housing currently is working on 
regulations on automated decision systems. The White House 
has put out some guidelines. Most recently, the New York City 
adopted a measure that regulated automated decision tools 
and that is expected to go into effect in April 2023.

This is not an exhaustive list. So, in general, it’s important 
to think about the kinds of principles, since the law is 
developing, that are being considered and adopted. They 
include things like providing an understanding of the AI 
system, notifying people when they are interacting with 
those systems, and then enabling them to challenge 
the results if they’re adversely affected. In the New York 
City measure, covered entities generally cannot use an 
automated employment decision tool unless they’ve 
undergone a bias audit and made it public. So, it looks like 
the Wild West may be tamed quickly.

Surveillance
Technology is also providing easier opportunities for 
employers to monitor and track their employees. What 
are you seeing in this space?

Productivity is always a significant factor for businesses. 
With more employees working offsite in the pandemic and 
post-pandemic era, turning towards electronic surveillance 
— video conferencing, key logging, GPS tracking, use of 
computer or other video cameras, or even some of the AI 
technologies touched on in the previous section— to monitor 
employee performance had a certain compelling logic. It has 
really been a fascinating time in the space, with interesting 
inquiries regarding the limits of employee surveillance. 

https://www.jacksonlewis.com/2023-year-ahead-employers
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At the outset, no company should be monitoring their 
employees 24 hours a day, seven days a week, regardless of 
location. If that’s where you’re starting your idea, you should 
probably stop right away.

Even though laws vary depending upon the type of 
technology and where people reside, why you are capturing 
data and how you use it matters. For instance, smart cameras 
being proposed to verify via face scan who the employee 
is and that they are where they’re supposed to be working 
remotely is potentially collecting biometric information, 
which triggers some significant laws. Another example 
comes from a late 2020 NLRB General Counsel memo 
examining employer’s use of any electronic monitoring or 
automated management and its impact on employees’ right 
to engage in “protected concerted activity.” 

To avoid these kinds of legal compliance issues, before 
any technology is rolled out, employers really must think 
more carefully about, among other things, what exactly the 
technology is doing and how it does it

There are several additional concerns, including employee 
relations. In the current environment where retention and 
hiring are challenges that just about every business or 
industry is facing, employers need to carefully consider the 
balance between the legitimate interests of the company 
and an employee feeling as though Big Brother’s always 
watching. There’s also a concern that organizations are 
going to end up gathering information or other evidence or 
material that they otherwise wouldn’t have a good business 
reason to know, whether that’s medical or health information, 
disability-related information, or even evidence of something 
like a domestic violence if they are recording video or audio in 
somebody’s home. This is an area that needs to be assessed 
before a business just jumps in.

Given the wide range of privacy concerns and 
attendant compliance obligations under discussion, 
what are we seeing in terms of related litigation risks?

We are seeing a significant increase in privacy-
related claims and only anticipate this trend is going 
to continue. In particular, we’re seeing claims related 
to how businesses contact individuals, whether that’s 
under the Telephone Consumer Protection Act (TCPA) 
or the Florida Telephone Solicitation Act (FTSA); claims, 
many being brought under the California Invasion 
of Privacy Act (CIPA), related to the collection of 
information through a website visit, whether that’s 
through session replay technology or the use of the 
website’s chat functionality; claims under the Video 
Privacy Protection Act (VPPA); claims filed under the 

Illinois Biometric Information Privacy Act (BIPA); and 
privacy claims under state and common law related to 
data breaches and the improper access or acquisition of 
personal information.
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Online Public Records Aggregators Not Protected from 
FCRA Suit by Section 230

The 4th Circuit’s recent Henderson v. The Source for 
Public Data, L.P. decision parses Section 230(c)(1) of the 
Communications Decency Act (CDA) to further refine 
accountability issues social media website owners have for 
the content of the uploaded material. The court held that 
Section 230 does not apply when an online aggregator is an 
“information content provider that provided the improper 
information” and not merely providing a forum for its users 
to upload information. This opinion will likely have an impact 
on whether Fair Credit Reporting Act (FCRA) defendants 
can rely on Section 230, in whole or in part, as a source of 
immunity from FCRA claims. Read more

New York City Automated Employment Decision Tools 
Law Postponed to April 15, 2023

Originally set to go into effect on January 1, 2023, New York 
City’s Local Law 144, which regulates NYC employers’ use 
of automated employment decision tools (AEDT) in hiring 
and employment-related processes with the intention of 
protecting employees and job candidates from potential 
biases and discriminatory effects that may result from the 
use such tools, was pushed back given ongoing employer 
concerns over the broad scope of the law’s terms and lack of 
clarity around its various requirements. Read more

EEOC to Hold Public Hearing on the Use of Artificial 
Intelligence | 01.31.23| 10:00 am EST

This in-person hearing, which will be livestreamed from 
the EEOC headquarters in Washington DC and provide a 
telephone option, includes a panel discussion on the civil 
rights implications of AI and other automated systems for 
U.S. employees and job candidates and will explore ways 
in which these technologies might further the interests of 
diversity, inclusion, and accessibility. Learn more

Related Articles
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The Year Ahead in Labor
Organizing and strike activity will continue its upward trajectory in 2023. Jackson Lewis principals 
Richard F. Vitarelli and Jonathan J. Spitz say macroeconomic factors (e.g., pay, staffing, health 
safety), a labor-leaning NLRB GC, and pro-union earmarks in government contracts are fueling the 
trend across the country. Listen here

Labor Board Returns to ‘Overwhelming Community of 
Interest’ Standard for Bargaining Units

In American Steel, the NLRB returned to the heightened 2011 
standard for determining an appropriate bargaining unit in 
union representation cases. The new standard generally 
allows unions to “cherry pick” job classifications to organize, 
shifting the burden back to the employer contesting the 
proposed unit to show that excluded employees belong 
in the unit. It likely now will be easier for smaller groups of 
workers within an organization to unionize, so employers 
may want to conduct a bargaining unit analysis to determine 
whether there are opportunities to reinforce facts and 
practices that will enhance arguments supporting more 
favorable bargaining unit configurations. Read more

NLRB Decision Grants Easier Property Access for  
Off-Duty Contract Workers

As part of a wave of decisions overturning Trump-era 
precedent (e.g., Labor Board Returns to ‘Overwhelming 
Community of Interest’ Standard for Bargaining Units), 
the board’s Bexar II ruling prohibits property owners from 
excluding from publicly accessible areas contract workers 
who wish to engage in organizing activity on the worksite, 
unless the activity “significantly interferes with the use of the 
property or where exclusion is justified by another legitimate 
reason.” The ruling returns to the standard announced in 
2011 and applies to all pending cases. Read more

Beyond Backpay: Labor Board Adds Extra 
Compensation to Employees in ‘Make-Whole’ Awards

In Thryv, Inc., the NLRB expanded its own authority to order 
consequential damages in all cases in which “make whole” 
relief is appropriate. Upon a satisfactory evidentiary showing, 
employers found to have violated the National Labor Relations 
Act will be ordered to compensate affected employees for all 
“direct or foreseeable pecuniary harms” resulting from unfair 
labor practices. As a result of this 3–2 remedy-expanding 
decision, unfair labor practice claims may further increase 
employer costs and liabilities, and will almost certainly make 
compliance proceedings more complex. Read more

U.S. Supreme Court to Decide Whether Appeal of 
Denial of Motion to Compel Arbitration  
Stays Litigation

With an entrenched 6-3 federal circuit court split on the 
issue of whether a non-frivolous appeal of the denial of 
a motion to compel arbitration ousts a district court’s 
jurisdiction and discretion to proceed with litigation pending 
appeal, the U.S. Supreme Court will hear and decide 
Coinbase Inc. v. Bielskie in 2023, potentially effectuating the 
purposes of the Federal Arbitration Act: ensuring that courts 
enforce agreements to resolve disputes through private, 
binding arbitration. Read more

Biden Signs Speak Out Act, Barring Predispute NDAs, 
Nondisparagement Clauses for Sexual Assault, 
Harassment Claims

Coming just months after President Biden signed the Ending 
Forced Arbitration of Sexual Assault and Sexual Harassment 
Act, the bipartisan Speak Out Act limits the enforcement 
of predispute nondisclosure and nondisparagement 
clauses relating to sexual assault and sexual harassment 
claims. It applies to claims filed on or after December 7, 
2002, and does not prevent application of more restrictive 
state laws(including, for example, California, Illinois, and 
Washington). Read more

President Biden Signs Law Limiting Arbitration 
Agreements for Sexual Assault, Harassment Claims

Giving employees the option to invalidate arbitration 
agreements and class or collective action waivers with 
respect to sexual assault and sexual harassment claims, 
this Act enables employees to choose either to arbitrate 
these claims or pursue them in court regardless of any 
contractual agreements with their employers. It applies 
to all claims that arose or accrue after March 3, 2022, 
regardless of the date of the agreement at issue. Read more
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The Year Ahead in  
Labor Organizing 
With a White House and NLRB that are more 
pro-labor than most recent past administrations, 
a “labor renaissance” will be the overarching 
theme of 2023. Jackson Lewis principals Laura 
A. Pierson-Scheinberg and Felice B. Ekelman 
discuss what employers could or should do, 
especially since the “renaissance” is less 
governmental and more groundswell. Listen here

Union organizing trends across multiple industries, 
especially retail and hospitality, gained traction in 
2022. What is 2023 predicted to bring?

There are two significant trends. The first is the National 
Labor Relations Board is issuing groundbreaking decisions 
at a record pace, particularly in the last quarter of last year, 
that addressed the employer communication restrictions that 
facilitate the unionization process and expanding damages in 
the event of finding an unfair labor practice. And so, we see 
that as one backdrop. The second is unions filed petitions at 
a much, much faster rate — about 65% more petitions were 
filed over the previous year. And while there was a spike 
particularly in the retail and restaurant industries, there was 
a rise across the board. This “labor renaissance” will be the 
overarching theme of 2023.

How so? 

While the current White House and NLRB are certainly more 
pro-labor, the renaissance is attributable to a perfect storm 
between the change in the caselaw to facilitate unionization 
and a grass roots organizing efforts that are catching fire 
among many employees. Most of the employees who are 
interested in unions and interested in belonging to a union 
and curious about what union organizing and what having 
a union means are younger. This demographic is not only 
interested in what they perceive as the potential positives 
of unions, they are also actively reacting very negatively 
to employer efforts to argue that unions are a bad idea for 
their workplace. Many employees who are intrigued by and 
interested in unions are vocal beyond the workplace in their 
viewpoint that union busting is disgusting. They do not like 
it when their employers take a stance where they talk about 
unions in a negative way. And this presents a challenge to 
employers in terms of composing a message to employees 
about why the company prefers to be union free.

This increased voice seems like more than a money 
issue. What else is at play?

The context has changed. It is important to think about this 
now as a social movement. It really is employee-led by a 
younger, Gen Z — 18- to 29-year-old employees that have 
different concerns and priorities: DEI, voice at the table, 
wanting to make a difference, looking at the business’ role 
in the larger community. It is not good enough anymore to 
not do harm as an employer. This cohort is really looking 
at work to have more meaning on more levels than recent 
past generations have relied on it to have. They want to find 
meaning; they want to find purpose through their work. And 
their definition of that is being a part of and changing the 
companies from the inside. 

These employees are increasingly interested in concepts 
that unions have been excellent at, especially during 
COVID and the reactions to the deaths of George Floyd 
and Breonna Taylor and the related racial, social, and 
economic justice issues that arose. Additionally, safety 
issues, long a staple of more traditional manufacturing-
centric labor movements gained a new hold and context 
during and after the pandemic when the service sector 
began to wonder about workplace safety. 

Add to all these issues the magnifier and megaphone 
that is social media and you see why interest in unions is 
on the rise: it is easier and faster to share resources and 
explain rationales, while empowering more employees to 
be involved. As a result, industries that have traditionally 
not had unions — because there was not good bang for the 
buck or enough for a union to be interested in organizing it 
for members because it was either too small or too remote 
to organize— are now seeing more organizing activity 
because the employees are doing all the organizing work 
facilitated by the employee interest through those social 
media channels.

What could or should an employer do in such an 
environment?

Viewing union organizing activity as a social movement, as 
a way for employees to feel like they are engaged and doing 
more than just the task at hand in the workplace, changes the 
perspective on what the purpose of a union is in a new and 
different that was not embraced by baby boomers and was 
not in existence for the last few decades. This really makes the 
employer challenge to responding to this much different from 
what it was 5 to 10 years ago.

https://www.jacksonlewis.com/2023-year-ahead-employers
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When we talk with clients or industry groups facing 
union organizing activity or even the possibility of it, we 
emphasize the importance of leaders stepping back and 
coming up with a plan, a communications plan, and a 
point of view that would resonate with employees as a 
positive communication about why their workplace and 
the things that the employer does is enough to meet the 
need to be part of a social movement so that employees 
do not look for a union to provide that outlet. And 
that’s a challenge for employers in industries and even 
nonprofit sectors throughout the country, in all ranges 
of compensation levels. But this sea change in employee 
attitude, combined with a change at the NLRB, is creating 
a moment where employers really need to be proactive 
and think about things they can do now before there is 
organizing, so that if it does happen, they have a response 
that’s credible and meaningful.

How does an employer go about being proactive rather 
than reactive?

New year, new budget, is always a good time to start. 
And a vulnerability assessment is a good place to begin. 
This involves looking at the organizational wellness 
from a wider perspective. Look at organizational driving 
factors. Turnover, for example. Everybody is fighting for 
talent. Turnover is high, and the fight for talent and the 
expectations of what employees expect out of work, as 
referenced above, is a large component. From there, 
questions about keeping and driving employee engagement 
— How do we really communicate and find our voice within 
our own workplace culture? — naturally arise. 

The historical standard playbook and certain cadences on 
which employers used to really default to when a union would 
come in has to get pushed to the side a bit. There is no longer 
one root cause, one size that fits all. Communications with 
employees now needs to meet more interests. It cannot be 
like just overarching themes and campaigns. Employers must 
reach each employee where they are and figure out what they 
want out of work, what makes them happy and unhappy, and 
how they can have a voice at work. Employers needs to know 
how they can create and keep employee connection to the 
work and to the organization.

One way to do this is to make sure that employee 
engagement and related community engagement are part 
of the corporate mission. When they are, the way forward is 
a lot more convincing and comes naturally. Making sure that 
the work environment is safe, that the product being created 

by the employees is safe, that the product has some ESG-
positive attributes, are all mission-oriented goals that can 
also be thought of in a way in which employees can recognize 
that efforts are being made on the part of the organization to 
engage them. And if an employer is doing this, but not telling 
their employees that they are doing it, then the organization 
is really losing out. Employers should really celebrate the 
positive attributes of its culture and workplace environment. 

All of this in unfolding with a federal agency, the NLRB, 
that (1) feels strongly that employer communications 
should be limited and (2) is very interested in more 
aggressive remedies for unfair labor practices/
violations of the National Labor Relations Act. As 
a result, what are some practical takeaways for 
implementing employee engagement programs that are 
linked to organizational mission?

Vulnerability assessments and frontline management 
training are two key takeaways for where to devote 
resources on this effort. Industries that are particularly 
vulnerable right now — retail, restaurant, hospitality, 
tech, any one where field management is diffused and 
not on the ground every day — especially need a good 
communications plan for how to bubble up issues, have 
operating complaint channels to know what is going on 
in the field, and assess that front line management are 
really acting as corporate’s eyes and ears. On the training 
front, strong awareness in the C-suite is a must. Federal 
labor law, the National Labor Relations Act, is complicated 
and really requires some explanation for C-Suite folks 
to appreciate the implications of the law and how it can 
impact their business. Every organizational leader needs 
to communicate with their cohort around that boardroom 
and C-suite table and understand and appreciate what 
this law requires. 

With these two elements in place, many members of the 
management team can put their heads together and come 
up with a plan of engagement. Because in the end, improving 
employee engagement is going to have all kinds of positive 
effects beyond improving retention and public relations. Union 
activity is a symptom to what is going wrong in the organization 
and employers should be focused on fixing the root causes.

https://www.jacksonlewis.com/2023-year-ahead-employers
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The Year Ahead in Pay 
Transparency/Equity 
The push for fuller transparency continues in 
2023, with new state laws coming into effect and 
the possibility of federal-level activity. Jackson 
Lewis principals Laura A. Mitchell and Margaret 
J. (Peggy) Strange cover the compliance 
complexity of such a patchwork and address the 
best thing employes can do right now. Listen here

What do you see in the near future and beyond for pay 
transparency?

Not surprisingly, the prediction is more of the same in 
2023. We are going to continue to see pay transparency 
laws and related new obligations come into effect and be 
enforced by the states. We may even see something on the 
federal level, although we are kind of holding our breath a 
little bit on that one.

Do you see similarities in these laws from state to state?

There definitely is a trend. When pay transparency first 
got white hot, it was about prohibiting the use of prior 
salary information and setting current salary. And then it 
progressed to having to disclose pay information upon 
request by an applicant or an employee. And now the 
newest and latest trend is flat out just having to put the pay 
range proactively on job postings — a couple of states and 
jurisdictions came out with that recently. The next piece 
is submission of pay data to the states for evaluation. And 
we see that in California, which has had it for a few years, 
and in Illinois, where pay data submission is also now a 
requirement. So, we will continue to see more advancement 
in this proactive disclose of pay range information as this 
push towards fuller transparency continues.

And in this push for fuller transparency, do you see 
differences across the various state laws or are they 
similar enough that employers could just easily comply 
with them all?

It would be nice if they were all the same, but in fact, they 
are each unique in their own ways. They are also kind of 
compilations of the laws that have come before them. They 
are true patchworks, which makes compliance extremely 
difficult for nationwide employers. I wish we could have 
just one blanket approach to the laws, but they are so 
unique and different that that’s even turning out hard. 

We see some corporations, some organizations trying to 
manage to the most rigorous compliance law, but the laws 
are so different that even that approach is not going to 
make it easier. Employers end up having to be compliant 
with each state.

There is a lot of talk in this area about pay bands versus 
pay transparency. Is there a difference between the 
two and, if so, what is it? 

Organizations can disclose full pay bands as part of 
their pay transparency response or part of their pay 
transparency philosophy. However, most of the state laws 
do not require that. A pay band typically covers a lot of 
different roles or job titles within an organization. A band is 
much broader and it is set with a midpoint, and you have a 
number of different roles that are assigned within a band. 
These pay transparency requirements, with one asterisk 
and a caveat, do not require disclosure of that entire band. 
They required the disclosure of what you would pay for a 
role at the time of hire. So, the pay band is actually much 
broader than what you are required to disclose. 

The asterisk is Washington state, which has added a 
fun little piece to our patchwork. In addition to having 
employers disclose the pay for the role that they are 
hiring for, Washington requires employers to disclose the 
so-called actual full pay band for the position once an 
individual is hired into it. So, employers have both of those 
requirements in Washington, which is further going to add 
to the confusion.

Going forward, given that everyone wants to simplify 
their lives, can employers just submit a broad range that 
captures every state? Would that work?

That was part of the strategy in the beginning before 
Washington, before some recent clarification from 
Colorado. As these laws rolled out state by state across 
the country, employers sought to have ranges that cover 
everywhere so they did not have to manage manually or 
individually what’s going on with each of the states. 

Unfortunately, that is unlikely to work or be the best 
approach for several reasons, including that there has been 
some pretty strong negative reaction to some organizations 
that have tried to disclose these really broad pay bands. 
There is a feeling that employers aren’t giving applicants 
enough information to evaluate or compare between jobs or 
between roles, that the broad range is just too amorphous. 
Colorado specifically has said in their recent guidance that 
employers must disclose the pay range that they would 
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pay for that role in Colorado. This guidance nullifies one 
broad range for all since employers would have to end up 
customizing the range to define what part of that range 
applies to Colorado. So, there are some difficulties with 
taking this “broad range” approach to disclosure. 

If a “one size fits all” approach does not satisfy state 
requirement, it sounds like regional customization/
geo-differentiation may be an approach. What are your 
thoughts on setting pay differences based on geography 
and where people live and where they are from?

Employers are asking about geo-differentiation more 
frequently and for a range of reasons, especially as 
workforces turn more remote. It cuts both ways. We have 
organizations that are contemplating just doing away with 
a geo-differential, because they do not actually care where 
individuals sit. They are going to pay for the role, the job an 
employee is doing, not the locale in which they are doing 
it. That can make pay setting and pay disclosures easier 
because you don’t have to differentiate with the different 
states or comply with the different requirements. However, if 
you are an organization that has a philosophy where you are 
going to pay for those geo-differentials, then you do have 
to take into consideration the impact of the different states, 
and how are you going to manage that? How do you manage 
when individuals move? Does that go into your company 
policy about notice, about location, that type of thing? So, 
there are some broader implications around what a company 
wants to do with respect to employee location and pay 
associated with those differentials.

What about bonuses and incentives? Should employers 
include those as well in their disclosures?

For base pay, each state is coming out with different 
requirements for what must be disclosed. Some state 
laws do not require even a mention of bonus or incentive 
compensation. Other states, like Colorado, are taking a 
middle ground that requires employers to mention that 
an additional type of compensation is available without 
providing any more details about it. Washington, again, 
has stepped up the requirements so that employers must 
give a more detailed description. 

None of the laws, however, are requiring an actual 
monetary disclosure along with the identification of 
an additional compensation component. For the pay 
disclosure piece of it, employers are again going to have 
to monitor compliance with the state. And if they want to 
take a “one size fits all” approach, then they are going to 
have to have that approach tailored to the most specific 
requirement, which right now is Washington.

Outside of disclosure, and with respect to proactive 
compensation analysis to know what an organization is 
doing to understand their own pay, employers absolutely 
should be looking at these additional components of pay 
because recent litigation and pay claims show a focus on 
total compensation, which is not just base pay anymore.

Will pay disclosure and transparency come into play at 
all in litigation over pay equity disputes? 

A typical attorney answer is: It is going to depend and 
we are going to have to wait and see. Disclosure on its 
own is unlikely to be a standalone claim. There is unlikely 
much in it for an individual to raise a claim to say that the 
pay disclosure on a specific job posting was somehow . . . 
discriminatory or violating the law. Employers are more likely 
to see them as add-on claims or tack-ons with respect to 
an individual who is alleging paid discrimination. Within that, 
the individual points to the disclosure: “This job was posted 
at this amount of money, and I ended up getting something 
different while I have an individual of a different protected 
class who is actually being paid more than me.” In such a 
situation, the disclosure potentially could be evidence. It is 
unclear how strong a piece of evidence it will be, so we are 
going to have to wait and see how courts interpret that. 

The first piece we must get past is actual enforcement by 
the states. Employers are just now entering into a period 
where there is some true enforcement. Colorado started to 
give kind of a free pass on the first violation to give notice 
and then allow employers to correct that non-compliant 
posting. We see some of these other laws actually writing 
into the law that employers get a first opportunity to correct 
before any fine or penalty will be enforced. When it comes 
to pay disclosure, compliance in enforcement will have to be 
established before we can get to use disclosures as a basis 
used in any type of discrimination claim or litigation.

In the meantime, what’s the best thing employers can 
do right now?

As the lawyers try to triage all the different requirements 
and compliance for their employer clients, the most 
fundamental important piece for organizations to do is to 
understand what their compensation systems are, how 
they set pay, and what approach are they going to use to 
disclose pay? Because if the organization do not understand 
its foundation, if it does not know what it is and how it 
pays and what it is paying for, how can the organization 
go about making that information public? Taking the time 
to thoughtfully understand and develop a compensation 
system is going to be key for compliance going forward.

https://www.jacksonlewis.com/2023-year-ahead-employers
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New York State Governor Signs Statewide Pay 
Transparency Law

New York joined other states (e.g., California and 
Washington) in enacting pay transparency requirements in 
2022. These obligations related to job advertisements will 
complicate compliance for covered employers that have 
several local pay transparency ordinances to comply with, 
including New York City’s. Read more

Wage and Hour Developments: 2022 in Review

From macro proposals on independent contractor status 
to micro tweaks in minimum wage tiers (29 states had 
minimum wage increases go into effect January 1, 2023), 
and every intensity in between, changes in wage and hour 
policy are coming and creating challenges for employers 
in 2023. This review highlights the federal legislation, U.S. 
Supreme Court and federal court cases, DOL agency 
developments and key updates from the 19 states that 
enacted laws affecting the employment relationship.  
Read more

Employers Should Note Post-Midterms State Law 
Changes | Jackson Lewis

Drug-free workplace policies, wage and hour obligations, 
collective bargaining rights, and employee benefit plans 
providing access to abortion-related treatment were just 
some of the areas affected by statewide ballot initiatives 
in the 2022 mid-term elections. The ever-changing 
patchwork of workplace laws across the country means 
employers operating in multiple jurisdictions will face 
greater complexity and have to work harder in order to 
stay compliant. Read more
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The Year Ahead in the Proposed FTC Rule  
Banning Non-Competes 
The sky is not yet falling for non-competes. Jackson Lewis principals Clifford R. Atlas, Daniel J. 
Doron and Erik J. Winton say the FTC’s  four varieties of alternatives to its own proposed rules 
suggests now is the time for employers to read the room and address any potential issues. Listen here

On January 5, 2023, the FTC issued a proposed non-
compete rule that would essentially ban non-competes 
in the United States except in limited circumstances. 
Before getting into all the details, can you give us an 
overview of how we got to this point?

Non-compete regulation has been on the radar for almost 
a decade now in response to stories of alleged abuse 
of such agreements by businesses like sandwich shops 
and summer camps. In 2016, the Obama White House, 
with involvement and support from then-Vice President 
Biden, issued a state call to action on non-compete 
agreements, encouraging them to curb what were seen 
as abuses of non-compete agreements. Over the ensuing 
years, dozens of states responded by proposing, and 
in many cases passing, legislation to address some of 
these alleged abuses. There were multiple attempts at 
federal-level legislation as well during this time period, 
but through today, nothing has yet even come close to 
passing federally.

Apparently seeing federal legislation as a dead end 
and perhaps not being satisfied with the state-by-state 
patchwork approach, the Federal Trade Commission 
(FTC) started looking into this issue, and in January 
2020, it held a full-day workshop regarding whether it 
could and should take action in this area. Most, if not all, 
experts at the workshop believed the FTC was going to 
face significant hurdles if it tried to do what it is currently 
doing. In July 2021, the Biden White House issued an 
executive order directing the FTC to ban or limit non-
competes, and in November 2022, the FTC issued a 
policy statement previewing much of what it did last 
week, or at least the basis behind its belief that it should 
take the steps it has taken.

So, while the FTC telegraphed pretty clearly that it would 
look to do something on non-competes over the last 
several years, what was somewhat surprising is what they 
decided to go for; a complete ban for any worker at any 

compensation level under almost any circumstance, even 
with the negative feedback from their own January 2020 
workshop. It is a real moonshot. 

Moonshot or not, should those who have been reading 
about the FTC’s proposed non-compete rule be 
panicking?

No, they should not be panicking. It is a proposed rule 
right now. It may not be finalized in its current form, 
and whatever rule is finalized will face significant and 
substantial legal challenges. There is no need to panic, 
but there are things employers ought to do to get their 
house in order in the event the final rule looks like what 
has been proposed.

What exactly does the proposed rule look like?

While the proposed rule prohibits all “true non-competes” 
— those agreements that tell an employee that they cannot 
work in a certain industry for a certain period of time in a 
certain geographic area — it also defines non-competes as 
other types of provisions that are de facto non-competes. 
So really, any restrictive covenant that is overly broad 
could be roped into the ban. It is vague.

If the proposed rule would also apply to other types of 
agreements or restrictions, what does it mean by a “de 
facto” non-compete?

The proposed rule refers to a functional test for whether 
a contractual term is a non-compete clause. The rule 
explicitly states the following. “The term non-compete 
clause includes a contractual term that is a de facto non-
compete clause, because it has the effect of prohibiting 
that worker from seeking or accepting employment with a 
person or operating a business after the conclusion of the 
worker’s employment with the employer.” So, whether a 
contractual term is a de facto non-compete will need to be 
determined on a case-by-case basis. 

https://www.jacksonlewis.com/2023-year-ahead-employers
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The proposed rule, though, offers two examples of clauses 
that may, it says, be de facto non-compete clauses:

• The proposed rule mentions an overly broad non-
disclosure of confidential information provision, for 
example, that effectively prohibits a worker from working 
in the same field after the conclusion of employment. 

• The proposed rule also mentions a repayment-of-
training-costs provision. This is surprising, not because 
repayment of training cost provisions could be 
construed as non-competes — they can, and there is at 
least one New York case that did so — but because even 
though the proposed rule is so sweeping, the FTC here 
has specifically focused on an issue that pretty much 
exclusively pertains to lower-level employees.

The two examples they give as de facto are obviously 
not all the examples. There can be other agreements 
that would be defacto non-competes, right?

Yes, absolutely. A de facto non-compete could be 
anything. It could be a broad non-solicitation or non-
servicing type of provision that might be in a restrictive 
covenant agreement. It depends on the circumstances, 
the industry, the language of the agreement, and the 
employees to whom it applies to determine whether it 
effectively prohibits that individual from working in his or 
her chosen field.

That is a lot of “depends.” The problem is employers are 
not going to know, because there is now a proposed 
rule and they do not know if their agreement is going to 
be found to be a de facto non-compete and unlawful or 
not. Right?

Exactly, and that is fundamentally one of the problems with 
this proposed rule. It is a rule that is so boundless it does 
not give employers any guidance.

To whom does the proposed rule apply? Is it all levels 
of employees, independent contractors, partners, 
business owners? 

Under the proposed rule, a non-compete clause means 
a contractual term between an employer and a “worker,” 
and it is interesting that they chose that word, because the 
worker can be an employee, an independent contractor, 

someone who is paid, or someone who is not paid. So, 
it could really be anyone who works for the employer 
or performs services to the employer in any capacity 
whatsoever. The proposed rule remarkably makes no 
distinction about the different rules applied to employees 
of different roles. That type of differentiation is raised in the 
notice of proposed rulemaking as a possible alternative, but 
right now the rule applies to everybody equally.

What about agreements that already exist, contracts 
that have been signed maybe years ago?

Here is one of the places where the proposed rule is really 
overreaching. Yes, the proposed rule would apply to 
current agreements. It requires that current non-competes 
be rescinded by employers in writing. This must be done 
within 180 days of the publication of a final rule, and I say 
180 days, but the rule requires that a notice of rescission 
be sent to current and former employees within 45 days 
after the date of actual rescission. So, if you are doing the 
math, that is 225 days after the date of the final rule.

The rescission itself needs to be an individualized 
communication. The content of the notice must 
communicate to the worker that the worker’s non-
compete clause is no longer in effect and may not be 
enforced against the worker. The proposed rule itself 
provides a sample of such a notice, but the employer 
does not have to use that specific form of notice.

If the proposed rule goes forward, can employees act 
like they are not bound even before they receive the 
rescission?

The proposed rule, once it takes effect, becomes effective 
immediately, at least as currently drafted. So, it looks like 
employees can act that way. That is a major complication. 
It is one thing for the law to say, “Okay, these agreements 
or this type of provision is no longer enforceable.” It is 
another to require employers to communicate to all the 
people who are impacted and let them know in some kind 
of communication that the non-compete is rescinded. This 
is where the rule really is overreaching, by undoing, really 
rewriting, hundreds or thousands of contracts across the 
country. There are estimates in the millions. Whatever the 
number, a lot of contracts need to be unwound by this rule, 
and that is really overreaching.

https://www.jacksonlewis.com/2023-year-ahead-employers
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What happens under the proposed rule if there is a 
non-compete that is part of a fulsome employment 
agreement and the non-compete was part of a bargain 
for exchange for, say, higher level of severance and 
there was representation by counsel?

The FTC does not expressly answer that question. It 
certainly suggests though that the rule applies equally 
to those types of agreements. So, it says the non-
compete clause simply gets excised from even a fulsome 
executive-style agreement. The whole rule speaks in terms 
of rescinding the non-compete clause. It does not talk 
about rescinding the entire agreement. And so, it is not 
an exaggeration to say that the proposed rule effectively 
rewrites the agreements.

What about if someone was given a boatload of money 
as an executive as part of an employment agreement 
that had a non-compete in it, how is that going to work 
with rescission and the consideration? Do we know 
what the FTC is implying there?

We do not. You can imagine a scenario within the non-
compete clause itself that there is a restricted period of 
payment, and you can imagine an employer arguing that 
the non-compete clause, because the whole clause is 
severable as is, should be rescinded. But very often, these 
bargained-for economic terms exist in separate portions 
of the agreement, and so the way I read it, you simply 
excise the non-compete clause and everything else stays 
in place. Which is to say, the Proposed Rule would really 
undo the bargain that was struck in a dynamic give-and-
take negotiation, where the non-compete was one point of 
negotiation among many others, including economics.

Does the rule or any of the exhibits attached to the rule 
tell us how the FTC views that issue?

The FTC’s model rescission notice contains this statement: 
“The FTC’s new rule does not affect any other terms 
of your employment contract.” So, from that, we can 
extrapolate what the FTC’s view of this is.

That is just remarkable. Is there any way to draft around 
this type of problem so that the executive does not get 
to keep all the compensation and not be bound by the 
non-compete?

There may be creative solutions employers may want 
to explore with counsel. Of course, since this is so new, 
implementing such novel solutions to a novel problem will 
depend on a client’s risk tolerance.

If you are currently an employer and you have an 
executive employment agreement with your CEO that 
has a non-compete in it, should you be looking right 
now to see if you might want to take some options?

It is worth having a conversation with counsel, also 
weighing the risks that what you wind up with at the end of 
the day is anything that looks like the proposed rule. That is 
one of the things employers must balance here.

What about non-competes in the context of a sale of 
business? Historically, if you sell a business, it is pretty 
easy to enforce a non-compete, because otherwise 
what are you buying?

There is a proposed sale-of-business exception in the 
proposed rule, but it is extremely narrow. It applies only 
when the party to be bound owns 25% of the ownership 
interest in the entity. Again, this applies not only to non-
competes in future deals, but also to the non-competes in 
closed deals. 

Further, 25% is a pretty arbitrary threshold. It does not 
account for the overall value of the business, the amount 
of the consideration the seller has received, or the 
goodwill attributable to the interest sold. 

If the proposed rule becomes final and survives legal 
challenges, there would likely be serious fallout and 
unintended consequences in M&A. Ironically, while the 
FTC asserts that the proposed rule furthers competition 
by freeing individuals to start a competing business, the 
fact is that the proposed rule will actually devalue many 
businesses where the owners are looking to exit.

What about the benefit plans where competition is 
not prohibited per se, but there is a forfeiture of some 
type of deferred compensation if the employee does 
compete?

This is an area where things, again, are currently unclear. 
Employers use a variety of carrots and sticks, and have 
over the years, to protect their legitimate business 
interests while providing substantial compensation to key 
employees. These come in the form of long-term incentive 
plans, stock plans, restricted stock plans, and the like. And 
these plans typically have included forfeiture provisions, 
where if someone leaves early, they would forfeit some 
shares that are not vested, maybe they forfeit some shares 
that are vested, and maybe if they compete, they not only 
will forfeit those shares but will be subject to clawback of 
equity gains.

https://www.jacksonlewis.com/2023-year-ahead-employers
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And so those are among the types of complex 
compensation systems that we have seen. Plus, there 
are some other non-competes that are tied to severance 
plans, which may themselves be governed by ERISA. So, 
it is remarkable that the proposed rule in its current form 
does not take any of this into consideration. 

If such plans are ERISA plans, it is unclear how a rule 
promulgated by the FTC can supplant ERISA in that 
circumstance. The FTC likely does not know either, 
because they do not even make any type of reference 
to ERISA in this respect in the proposed rule, and that 
absence is apt to be a key subject of the substantial 
comments are expected to be coming the FTC’s way.

Speaking of comments, where does the proposed rule 
stand today?

The proposed rule is open for public comment and 
employers can comment on the FTC’s website until at least 
March 20, 2023. Comments are coming in at a pace of 
hundreds per day. Members of the public could request 
an extension of the comment period, and it would not be a 
surprise if the comment period is, in fact, extended. 

Once the comment period closes, the FTC has a few 
options. It can issue a new proposed rule, terminate its 
rulemaking, or move on to a final rule. The FTC is not 
required to address each and every comment, but if it fails 
to address significant comments when publishing the final 
rule, that in and of itself can be the basis for challenging 
the rule. Overall, it could take a year or more before the 
FTC publishes a final rule.

If the FTC sticks to its guns and goes forward with the 
proposed rule or something close to it, what are some 
of the legal challenges it is likely to face, and how those 
might play out?

It is virtually certain that if the final rule looks anything 
like the proposed rule, there will be legal challenges. (See 
the Jackson Lewis Restrictive Covenant Report to get 
into some of the more technical issues.) The upshot is 
that the challenges here are going to center on the FTC’s 
authority to engage in this kind of rulemaking as opposed 
to enforcing alleged abuses on a case-by-case basis. 
And it is also important to keep in mind that the litigation 
over this proposed non-compete rule will be the front of 
a larger battle over the FTC’s rulemaking authority more 
generally. The implications of the FTC doing more through 
rulemaking go well beyond non-competes. There are many 
stakeholders with a vested interest in what the outcome.

When are we likely to see this type of litigation?

Most likely it would take place sometime after the 
publication of a final rule, and within the 180-day period 
following publication.

Can there be an injunction to stop this rule?

There may be a sense of deja vu to 2016 when employers 
were preparing for the DOL’s implementation of its new 
DOL overtime rules. Just a few days before that rule took 
effect, the rule was enjoined on a nationwide basis by a 
federal court judge in Texas. Some scenario like that is 
absolutely within the realm of how this could play out.

What are the takeaways?

It is unclear what the FTC’s proposed rule will say when 
it is finalized. Not only has the FTC invited comments on 
all aspects of the proposed rule, the FTC itself raised 
a number of possible alternatives in its own notice of 
proposed rulemaking. Starting at page 136 of the big pile of 
paper that they published, the FTC outlined four varieties 
of alternatives:

1. A categorical ban for low-wage workers and some type 
of a rebuttal presumption for others 

2. A categorical ban for low-wage workers and no impact 
for others

3. Having a rebuttal presumption of unlawfulness 
for all workers, which kind of looks like a rule of 
reasonableness that is currently used broadly across 
the country 

4. Having a rebuttable presumption of unlawfulness for 
some workers and no impact on other workers 

Now, all of these options sound kind of like the same 
gobbledygook, but it does look like the FTC is considering 
having different rules for different levels of employees.

As mentioned, the FTC is inviting comments. Employers 
who are interested in trying to shape this rule one way or 
the other should submit their comments. The final rule 
could be the same as the proposed rule, could be some 
version of the alternatives, or as noted, all of this could be 
held to be beyond the FTC’s rulemaking power. 

But even absent the proposed rule, the FTC can still 
bring complaints to punish abuses as they did recently. 
The day before the proposed rule was announced, the 
FTC announced three consent orders resolving different 
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enforcement actions. The FTC’s focus on non-competes 
could cause courts to scrutinize non-competes that come 
before them a little bit more carefully than maybe they 
have in the past because of the public sentiment around it. 
Litigators are going to try to use this if they are defending 
against restrictive covenants. Even Delaware recently 
has taken a harder line on both employment and sale-of-
business non-competes. So, ultimately, this is a good time 
for employers to consider what agreements they have in 
place, whether they are tailored to their legitimate business 
interests, and whether they are drafted and used narrowly. 
Drafting well to avoid even unintended overbreadth is more 
important than ever, both for employment non-competes 
and sale-of-business non-competes.

A Deeper Dive Into FTC’s Proposed Non-Compete Rule

If made final, the proposed rule would (at least on its face) 
effectively prohibit non-compete agreements other than 
in very limited circumstances. But that’s a big “if.” Narrowly 
drafted, modularly assembled restrictive covenants that 
can be removed while leaving others intact are still the best 
bet for strong agreements during this uncertain period of 
public comment and subsequent FTC next steps.  
Read more

Manufacturers of Custom Products Protecting Trade 
Secrets Involved in Production Process

Manufacturers wanting to protect their trade secrets, 
especially those related to the production of custom products 
made for specific customers, should consider some general 
practices that can increase the likelihood of keeping valuable 
information out of the hands of competitors. Read more

The Year Ahead in RIF/
WARN Issues in the 
Current Economy
In what is likely the busiest time for workforce 
reductions since the pandemic began, employers 
should engage in longer-term, strategic thinking 
about how to adjust staffing levels. Jackson Lewis 
principals Michael Jakowsky and Isaac J. Burker 
offer best practices for WARN and disparate 
impact analyses. Listen here

What is the current level of employer interest in 
reductions in force issues?

This is probably the busiest time since the beginning 
of the pandemic as far as reductions in force, plant 
closings, etc. The difference is that, at the beginning 
of the pandemic, employers were more focused 
on “emergent” closures due to either some sort of 
government mandate or unprecedented drop in business. 
During the initial COVID period, most employers were 
making what they believed to be temporary decisions, 
whereas now they are focused on broader, more longer-
term, forward-thinking decisions on how to adjust to 
both current and anticipated staffing needs. 

What is the biggest challenge right now?

Navigating employers through myriad complex and 
evolving legal issues on a seemingly very tight timeline. 
Many employers have new work set-ups, whether with 
remote work or some sort of hybrid work. Certain laws 
address remote and hybrid workers differently. Dealing 
with remote or hybrid workers raises a host of different 
issues, be it for WARN purposes, for the purposes of 
determining what state law should be applicable, what 
laws need to be released, etc. 

Part of the challenge is employers operating on a very 
quick timeline and not fully taking into consideration — 
other than the budgetary need to reduce headcount — all 
the other issues that are part of a workforce reduction.

Often now, an employer will call on a Monday and say, 
“We’re doing this on a Thursday or Friday.” Our job is to 
get them ready to meet their deadlines, but also ask them 
to slow down to think about some of the different topics: 
Are they going to be doing severance agreements? If 
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so, what are the state laws that apply for waivers and/
or anything unique that would limit the employer’s ability 
to terminate workers? Is it a WARN (Worker Adjustment 
Retraining Notification Act) situation, which under certain 
circumstances, requires advanced notice to government 
agencies, applicable unions and impacted employees? 
Will we be walking the employer through the selection 
process or walking the client through the WARN analysis, 
a disparate impact analysis, and then any backend issues 
with releases or final pay requirements.

Where ideally should the conversation start when an 
employer approaches counsel with “We are going to be 
closing this facility,” or “We’re going to be conducting 
this layoff”?

Generally, it is good to ask: “What else have you 
considered?” Has the employer considered salary freezes, 
hiring freezes, reductions in hours, furloughs, staggered 
shifts? Ask about voluntary resignation programs. There is 
a litany of options employers may be able to implement to 
avoid a reduction in force program.

If they are no alternatives, then the focus shifts to helping 
minimize risk as much as possible. Generally, we will start 
with whether there is going to be any outside requirements 
or limitations on either timing, selection process, 
severance, etc.

We will start by asking about collective bargaining 
agreements (if any), employment agreements, or 
employment policies that may require a certain approach. 
Whether these documents contain any answers are going 
to be crucial to figuring out the structure within which the 
employer is going to have to operate.

After that we will work with the client on developing criteria 
to use for the selection process or, if the selection process 
has already taken place, helping to evaluate the selections to 
review any risk areas or advanced notification requirements. 
This is typically done by conducting a disparate impact 
analysis and a WARN analysis. If there is a WARN trigger, 
employers must provide at least 60-days’ advanced written 
notice. In some places, such as in New York, employers must 
provide 90-days’ advanced written notice. That is a lot of 
time and could force clients to re-evaluate their timelines. 

 What triggers a WARN event?

Federal WARN is triggered if an employer has 50 full-
time employees that are terminated at a single site of 
employment because of the shutdown of one or more 
operating units, or as part of a mass layoff that constitutes 

33% of the full-time workforce at that single site of 
employment. While that may seem simple, figuring out who 
is full-time as well as the “single site” can be complicated. 

Employers typically want a definitive answer, but there may 
not always be one with a WARN analysis, especially when 
there are remote or hybrid workers. With remote workers, 
there is more to figure out because, in certain situations, 
you must identify where employees report and from where 
they are receiving direction. 

What happens once the employer determines they 
have a WARN-triggering event?

They must provide notice or figure out some other option. 
The tricky part is there may or may not be another available 
option, especially if the employer does not have time to 
provide the WARN notice. This is where we may walk the 
client through some alternatives, which are not without 
risk. Also, not all alternatives will work in all jurisdictions, 
whether because of a local law or interpretation of the 
federal law.

What are some of the more challenging states you see 
from a WARN perspective?

New York is very restrictive. Also, an amended New 
Jersey WARN Act going into effect in April is going to be 
a challenge for employers. It has a very low and broad 
threshold to trigger it and, in addition to notice, requires 
severance pay. There is a growing list of challenging states.

Where does severance figure into these federal and 
state WARN calculations?

Figuring out where the headcounts are and whether a 
WARN trigger exists are key concerns that also roll into 
severance issues. To the extent an employer is going to 
offer severance, they need to figure out what is owed to 
employees. If WARN notice or WARN-notice pay is owed, 
that could, in many instances, impact the amount of 
severance an employer is either willing or able to provide 
to employees to obtain or secure releases. 

Are there any issues employers should be aware of 
when using release agreements?

Yes, some states have very specific requirements to secure 
certain waivers and releases. Additionally, if an employer is 
going to seek a waiver of an employee’s Age Discrimination 
in Employment Act claim, the Older Workers Benefit 
Protection Act requires that employers provide employees 
aged 40 or over with 45 days to consider a release, seven 
days to revoke, as well as a host of disclosure information, 
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which includes the job titles and ages of those selected as 
part of the program, the job titles and ages of those who 
are not selected in that selected individual’s decisional 
unit, as well as the selection criteria used to make the 
termination decision.

What are some other considerations when conducting 
reductions in forces?

Along with the WARN issue, the selection criteria, and 
the selection process, employers also need to consider 
whether they have time to conduct a disparate impact 
analysis, which looks at the selection rate of individuals. 
There are also potential immigration issues (e.g., exiting 
employees on visas will impact their ability to remain in 
this country), as well as benefits issues, such as evaluating 
benefits plans to identify whether any employee will be 
forgoing any upcoming vesting or significant milestone. 

While there is a long litany of legal issues to consider, it is 
important not to overlook the fact that these decisions have 
real impacts on employees. As such, the communication 
strategy should be carefully thought through. 

The main takeaway is that there are many considerations 
when contemplating a reduction in force or a closure 
of a facility; considerations that could really affect the 
implementation timeline. It is a good idea for employers 
to involve an attorney with experience in the area early in 
the process so that they could start in the right direction, 
reduce risk, and avoid late-in-the-game setbacks. 

Caution Advised for Language in Employment 
Settlement and Severance Agreements

The SEC’s increasingly hard line against nondisclosure and 
confidentiality clauses in employee-separation agreements 
could cause a private company that contracts with publicly 
traded firms to be subject to scrutiny for these types of 
provisions. Such scrutiny would be in addition to that done by 
the NLRB and EEOC. Read more

New Jersey’s Expanded Mini-WARN Law to Take Effect 
April 2023

After a two-year delay, the amendment to the New Jersey 
Millville-Dallas Airmotive Plant Job Loss Notification Act, 
the state’s mini-WARN law, will take effect on April 10, 
2023. The Act, as amended, expands the coverage of the 
law to workplace reductions-in-force and significantly 
increases an employer’s obligations. Read more

Related Articles

The Year Ahead in 
Wage & Hour Law: 
DOL Overtime and 
Independent  
Contractor Rules
New rulemaking to raise the salary level for 
exempt employees and an expected final DOL 
rule that is expected to make classifying workers 
as independent contractors less easy will be top-
level topics in 2023. Jackson Lewis principals 
Jeffrey W. Brecher and Justin R. Barnes discuss 
the novel legal challenges likely to arise and how 
employers can prepare. Listen here

What can employers anticipate in 2023 with respect to 
wage and hour developments?

There are two topics today that we expect to be “hot” 
in 2023. The first is the anticipated rule from the U.S. 
Department of Labor (DOL) concerning the requirements 
for the “white collar” (i.e., the executive, administrative, 
and professional) exemptions from overtime under the Fair 
Labor Standards Act (FLSA), specifically, the anticipated 
increase in the minimum salary level for these exemptions. 
The second topic is the current proposed rule for 
independent contractor status under the FLSA. 

The DOL first announced that it was considering new 
rulemaking to raise that salary level in 2021. What is the 
current status of that development?

A notice of proposed rulemaking (NPRM) – the first step 
in implementing a new rule – initially was expected in 
April 2022 but, instead, the DOL conducted a series 
of virtual “town halls” during the spring and summer of 
2022 to obtain input from employees, employers, and 
their respective representatives. The NPRM was then 
expected in the Fall of 2022 but, again, no proposal was 
forthcoming. We now expect a proposed rule in May 2023, 
but that timeframe may be pushed back as well.

From what we can tell, the DOL is interested in 
increasing the minimum annual salary for the executive, 
administrative, and professional exemptions from 
its current $35,568 standard level, or $107,432 for 
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those satisfying the highly compensated employee 
exception, both of which were promulgated by the former 
administration and went into effect in January 2020. We 
do not know what the new proposed levels are going to 
be. Some employee representatives and Democrats in 
Congress have advocated that the DOL increase the 
minimum salary significantly – as much as or more than 
$80,000. If such an increase is proposed, we anticipate 
that there will be legal challenges to the rule. 

What types of legal challenges do you expect to see?

The first challenge very well may be based on what’s 
known as the “major questions” doctrine. In 2022, the 
U.S. Supreme Court issued a decision that effectively 
resuscitated that doctrine, which provides that if the area 
of regulation has a substantial impact on the economy, 
an agency doesn’t have the right to regulate in that area 
unless it’s been given clear statutory authorization from 
Congress. In that case, the Court invalidated an OSHA 
rule related to COVID-19 testing, holding that Congress 
had not clearly authorized OSHA to implement general 
public health rules. We expect that there will be similar 
challenges to an overtime rule that includes a proposed 
increase in the salary level for the white-collar exemptions, 
particularly if that proposed increase is substantial.

The second likely challenge, and an interesting one, will 
be whether the DOL has ever had the statutory authority 
to impose a salary level at all. A minimum salary level for 
exempt employees has been in existence under the DOL 
regulations for more than 80 years (initially beginning at $12 
a week) and since that time, it’s been assumed that DOL has 
the authority to implement such a salary level as part of the 
exemption requirements. However, just last year attorneys 
at the Pacific Legal Foundation filed suit against the DOL, 
challenging that authority. That lawsuit remains pending.

What is the basis for this second argument?

Despite the universal assumption that the DOL has 
possessed the authority to incorporate a minimum salary 
level into the exemption requirements, the statutory 
language of the FLSA itself says nothing whatsoever about 
a certain salary being required for the exemptions. On 
the contrary, the Act merely states that the exemption 
applies to any individual who is employed in the capacity 
of an executive, administrative, or professional employee. 
Thus, the argument is that imposing a salary requirement is 
inconsistent with the statutory language itself.

During the oral argument of a case before the Supreme 
Court in December 2022, involving whether the employee 
at issue was paid on a “salary basis” (i.e., paid a fixed 
amount on an annual or more frequent basis that is not 
subject to reduction based on the quality or quantity of 
work performed), Justice Kavanaugh questioned whether 
any basis exists in the statute to even require a salary. That 
line of questioning probably has caused some discomfort 
at the DOL. Ultimately, we expect that the courts will have 
to decide whether the DOL even has the authority to 
impose a salary level (or salary basis).

What should employers be doing to prepare for this 
anticipated overtime rule, when no one even really 
knows what it is going to be?

If the proposed rule raises the salary level only minimally, 
then employers may not need to take any action. On 
the other hand, a substantial increase may require them 
to either re-classify certain employees or increase the 
compensation for existing exempt employees to satisfy 
the new salary level. Additionally, it’s possible that the 
DOL may not limit its rulemaking to the salary level of the 
exemptions and may also propose modification of the 
“duties” requirements for the exemptions, particularly the 
administrative exemption. There may be some changes 
to the exemptions that we cannot yet anticipate and 
advocate a wait-and-see approach for now. 

How long will the wait be?

The DOL first must issue the NPRM and, as we’ve 
already seen, it’s already been nearly a year since we 
first expected that to occur. The NPRM must contain a 
reasonable period of time – commonly, 60 to 90 days – for 
public comment, followed by further review and revision 
by the DOL, and then a final rule, which probably would go 
into effect 30-60 days after publication.

A lot of comments are expected. The last time the DOL 
increased the salary level, there were approximately 
300,000 comments. So, there will be a lot of work for DOL 
to do. Based on prior DOL activity, the expectation is that 
if a final rule is issued, it will be by the end of the year so it 
can go into effect at the beginning of 2024. 
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While the overtime rule seems a bit of a mystery at 
this point, there seems to be more clarity around what 
the DOL wants to do with respect to independent 
contractor status. Is that the case?

Yes. The DOL has been doing a lot of tinkering as it relates 
to the independent contractor rule, and there’s been a 
lot of drama around it. Courts and the DOL have been 
using an “economic realities” test for years to conduct the 
employee-versus-independent contractor analysis. At the 
tail-end of the former administration, the DOL published 
a regulation that would have clarified independent 
contractor status under the FLSA. That regulation did not 
so much change that test, as focus on a couple of specific 
factors within it.

Shortly after the Biden administration arrived, the DOL 
withdrew the independent contractor rule and indicated 
that it would be introducing a new rule. In the meantime, 
a Texas federal court held that method used by the DOL 
to withdraw the rule was improper and reinstated the rule. 
So, for now the independent contractor rule is in effect 
but, in late 2022, the DOL proposed a new rule that would 
officially withdraw the current independent contractor 
rule and, effectively, return to the longstanding, “totality of 
the circumstances” economic realities test.

The deadline for submitting comments regarding the 
proposed rule closed in December, so at some point 
the DOL will publish a final rule that, presumably, sticks 
relatively close to the NPRM which, again, focuses on 
multiple factors under the economic realities test and 
really is not discernibly different from what courts and the 
DOL have been applying for years.

Interestingly, the DOL’s proposed rule is not quite as 
extreme as some people were thinking it might be. Some 
speculated that the DOL might try to implement a much 
more restrictive test, commonly referred to as the “ABC” 
test, as part of this new rulemaking. California and a 
handful of other states have implemented the ABC test 
into their state law interpretations of the independent 
contractor analysis, but for the DOL to have done so 
at the federal level would have been a fundamental 
departure from decades of law as it relates to independent 
contractor classification.

Is the new rule going to make it more difficult to classify 
workers as independent contractors?

Broadly speaking, yes. Under the rule published by the 
DOL under the former administration, employers could 
focus on certain core factors and ignore others under 
the economic realities test. The currently proposed 
independent contractor rule makes it harder to ignore 
certain factors under that test. That said, the factors and 
analysis are pretty much the same ones that we’ve been 
dealing with for years, so courts likely will still rely heavily 
on existing precedent when undertaking the independent 
contractor analysis, notwithstanding the DOL’s flip-
flopping on the issue.

Despite the clarity of the new rules, are the courts still 
expected to have a role in this?

In its NPRM, the DOL specifically states that it is issuing 
a guideline as opposed to a regulation, meaning that 
the rule is subject to a lesser standard of deference. 
Basically, the DOL is saying that courts aren’t required to 
follow it. Nearly every federal court of appeal already has 
addressed the independent contractor analysis under the 
FLSA, so it’s questionable whether they will give the rule 
much credence. This lack of deference is made even more 
likely by the DOL’s flip-flopping on the issue during such a 
short period of time. Courts are more apt to defer to the 
DOL if it formalizes a longstanding position that’s been well 
known and routinely followed for decades. But, as is the 
case here, where the DOL seemingly changes its position 
substantially depending on which political party is in 
office, the courts may be less likely to defer to the Agency. 
Given the current makeup and tenor of the Supreme 
Court, and the rollercoaster of regulatory activity we’ve 
witnessed during the past few years, we expect that the 
level of deference courts are going to give regulations is 
going to be the subject of much litigation in the future.
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The Year Ahead in Wellness 
Even though workplace conversations about mental health and wellness have become more 
acceptable, most employers are not therapists. Jackson Lewis principals Michael Griffin and 
Michael Thomas discuss how employers can establish a better baseline beyond legal obligations to 
reap the benefits that come from a workplace where employees are healthy, show up fully and thrive. 
Listen here

How have workplace changes over the past couple of 
years affected the way we view health and wellness?

The pandemic and the degree to which it is still ongoing 
means that, within a relatively short period of time, millions 
of people became socially isolated and experienced 
dramatic changes, the loss of loved ones, and disruptions 
to their daily routines. Structures and habits were removed 
without any kind of preparation to get ready for a change 
of that magnitude. We also have a war overseas and 
political turmoil at home that in some ways has led to more 
conversations about our racial disparities.

All these factors have created stress, fear, and anxiety — 
and real uncertainty — that we are all dealing with daily 
in different ways. Even positive conversations about 
belonging and diversity, equity, and inclusion create extra 
stress and anxiety for diverse employees who may often 
feel that extra pressure to overperform because they 
must overcome negative biases, or they might feel that 
extra pressure to be perfect because people of color 
are not always given second chances. Thus, because 
many employers have made these commitments about 
belonging and inclusion, diverse employees are now 
returning to the workplace, and they are asking these 
questions, such as “Has the workplace really changed to 
the point it is more inclusive and diverse employees feel 
like they actually do belong?” 

A lot has occurred over the past couple of years in this 
context of well-being and wellness, and it could be 
summed up with a word: openness. People seem to be 
more open to discussing how they are doing, even if how 
they are doing is not well. It is human nature for us to say 
something very surface level when asked how we are 
doing: “I’m doing fine.” Now, though, this openness is 
leading to responses like, “My mental health is not great” 
or “I’m struggling,” and now employers are wrestling with 
questions about what to do with this response. 

What new questions have you seen arising from 
employers maybe struggling with or maybe not 
previously aware of the need to focus on health and 
well-being?

These new questions typically fall into two buckets: 
Questions that employees are raising to their employers 
and questions from employers in response to those 
questions from employees. The big picture of what 
employees are experiencing and asking questions about is 
this concept of what does it really mean to see yourself? It 
is the concept of self-awareness. Self-awareness is really 
this form of stepping back and observing your thoughts 
and feelings as they unfold. It can be as simple as just 
noticing the emotions you feel when you are spending time 
with certain people engaged in different activities and how 
that affects you. Or self-awareness can be more complex 
and layered with different thoughts you might have about 
yourself or the workplace.

Either way, self-awareness is that ability to shine that light 
on parts of your internal world that might otherwise get 
buried, pushed aside, or go unnoticed. As employees shine 
that light on themselves, they learn new thing — about 
their self, about their needs, and then possibly about what 
their expectations are from their employer to create that 
environment that feels safe, that feels healthy, and where 
they can thrive. That is really where a lot of employers 
want employees to go, to that space where they can 
effectively communicate their needs to actually be able to 
perform at a peak level for their employer. From here, the 
conversation can get started.

That conversation raises another set of questions for and 
from employers along the lines of, “I’m not a therapist. 
How do I handle all these concerns of health and wellness 
that employees are bringing to me?” In some ways, 
there are simple things employers can do, and there 
are big things they can do. We often talk about the big 
things, like bringing in a health and wellness director. But 
really, it is the small things that become more important 
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because what employees experience daily are the small 
things: reducing the stigma around discussing employee 
mental health conditions, creating an environment where 
employees can acknowledge they are either suffering from 
some kind of mental health issue or just struggling with 
something, and they want to ask for help. 

From there, it becomes effectively communicating your 
benefits. Do you have a clear document or place on 
your website that explains all the benefits or resources 
employees can access to engage in that form of self-
care? Then obviously, it is accommodation. What are 
accommodations that you as an employer can provide 
when employees bring these mental health conditions to 
your attention? 

These are the typical questions that are a little bit new: 
Employees themselves shine the light on, “What are my 
needs?” Then employers need to hear it and make those 
critical and often challenging decisions. “How do we 
accommodate those new needs?”

Where does the questioning go from there?

On a macro level, corporate culture is implicated. More 
questions need to be asked more openly along the lines of 
“What are we doing? What is the company? What is the 
organization doing to care for folks who are struggling?” 
Those are the questions that demand responses because 
if leadership is not demonstrating the commitment to 
health and well-being for all workers, then workers are 
not going to feel supported. They are not going to feel the 
commitment is real or genuine, and that feeling matters 
inside the organization and outside, especially as there is 
increased discussion about this openly in the workplace 
and in the popular media as well.

How does this openness align with where the law is 
— what are the compliance aspects that employers 
should keep in mind when talking about mental health 
in the workplace?

Some of the obvious ones, of course, relate to reasonable 
accommodation of disabilities in the workplace, such as 
someone raising an issue of a serious health condition 
that might entitle them to statutory leave under the FMLA 
or the state equivalent. There are also potential workers’ 
compensation issues if the situation the employee is 
experiencing happens to be work-related. Of course, with 
mental health issues, that is a more difficult thing to show than 
a physical one. It is exceedingly rare for a mental health issue 
to be attributable to workplace issues — but it is possible.

Of course, all the normal compliance rules and issues 
would apply to such a conversation, so even if the 
employee feels more open and more comfortable talking 
with a manager, or even HR, about their mental health 
struggles, it does not mean that, because the workplace 
is a more open environment now, and this discussion is 
perhaps more welcomed and invited, we still do not have 
to be careful. For example, employers are not going to 
regard someone as disabled legally just because the 
employee says, “I’m struggling with such and such an 
issue.” Employers still must be careful. 

In addition to whether mental health is covered by the 
Americans with Disabilities Act or the Family Medical 
Leave Act, there are a couple of other compliance areas 
related to possible compensability of job-related mental 
illness injuries, stress, and anxiety. Maybe mental health 
is covered by workers’ compensation; OSHA has some 
requirements about employers keeping records of related 
mental health concerns. Additionally, employee benefits 
and EAP-type issues could come up.

Mental health issues are arising in more varied ways. It 
is important to recognize that there are different ways 
people have been affected by the COVID-19 pandemic 
that continue to affect people’s well-being. In addition 
to the expected distress relating to illness, loneliness, 
grief, and other disruptions to your daily life, some 
specific newer work stressors are things like the isolation 
that comes from remote work, the anxiety of returning 
to the office, either full-time or part-time in a hybrid 
work environment, and balancing work obligations, 
childcare, and just general family demands. Thus, it 
becomes important to recognize both that concerns 
about workplace health exist and that, in part, based on 
where we are, they are showing up in different ways that 
employers just need to be a little more sensitive to.

What might be some of the broader issues that employers 
are facing in this new environment where health and well-
being are more openly discussed at work?

As lawyers, we want to talk about legal obligations, what 
employers are required to do. Additionally, it is vital for 
employers to step back and ask, “What do we want our 
work environment to look like if we want to create an 
environment where our employees feel healthy, they feel 
well, and they could actually show up and fully thrive within 
the workplace?” Thinking about wellness from the “what 
kind of work environment would we provide?” space leads 
to investigating what kinds of wellness programs, EAP 
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programs, or other perks and benefits an employer might 
provide employees if they want their work environment to 
thrive. Some of that takes a little bit of innovation going 
beyond just the legal obligations. 

This expanded thinking is the new baseline. The 
organization will thrive if its employees are happy and 
healthy, so if the happy and healthy employees feel the 
organization is there to support them, the chances a of 
them remaining for a long time with the organization — 
being more productive, feeling a sense of purpose and 
meaning in what they do day in and day out — increase. 
Maybe “foundation” is a better word than baseline 
because everything starts from there. 

What might the future workplace look like as employers 
start embracing wellness and concepts of health a little 
bit more?

There will be a greater focus on this from the get-go, from 
the recruiting perspective, from a retention standpoint, 
that well-being is a given. Having a well-being plan, a 
well-being director or manager, or a commitment to it is 
something every organization will have to have to be an 
organization of choice. Workers are focused on this issue 
now more than ever.

Health and wellness are intimately tied with empathy, as 
well as with creativity and innovation, all of which offer a 
competitive advantage. The better employees feel about 
themselves, the healthier and well they feel, the more they 
can engage with other people and be more receptive. 
This great individual aspect of health and wellness gets 
magnified across the operation, helping the organization 
compete and thrive.

Quiet Quitting and What Employers Can Do About It 

While some commentators liken quiet quitting to age-old workplace slowdowns and work-to-wage or work-to-rule 
concepts engaged in by some employees and unionized workforces in labor disputes or until their working conditions 
improved, employers actually have an expanded set of unique possibilities in addressing quiet quitting and related 
employee job performance and performance management. Especially given hybrid and remote environments, 
everything from job descriptions, recognition and incentive programs, communications, supervision methods, skill-
building paths, and wellness plans are all considerations. Read more
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The Year Ahead in Workplace Safety 
OSHA enforcement and regulatory rulemaking will be big in 2023. Jackson Lewis principals and 
former feds Courtney M. Malveaux and Melanie L. Paul say  heat illnesses, infectious disease 
standards,  electronic recordkeeping requirements, and higher fines are just some of the action areas 
for which employers need to prepare. Listen here

2023 is expected to be a big year in the OSHA space. 
What is the overall trend and what can employers do to 
be on the upside of it all?

It is going to be just a big year for OSHA enforcement 
and OSHA regulatory rulemaking like we have never seen 
before. Employers really need to get ready, make sure 
their safety and health programs are in place and that 
they are complying and providing safe and helpful working 
environments for their employees.

What are some of the hot workplace safety topics that 
OSHA is interested in and likely to devote rulemaking 
and enforcement efforts?

Funny you should mention “hot” because at the top of 
the agency’s priority list is heat illness prevention. OSHA 
surfaced it last year and has started the rulemaking 
process. As part of that rulemaking process, they are 
pressing forward, perhaps in 1Q 2023, on a small business 
review of how a standard might affect small businesses 
economically. In the meantime, they have a national 
emphasis program for heat illness prevention in both 
indoor and outdoor environments that covers a wide 
breadth of industries — even unexpected ones like in office 
environments. Employers really need to be on high alert for 
compliance with heat illness prevention in the workplace 
because they may be targeted for onsite inspections much 
more readily now.

We are also seeing an uptick in aggressive enforcement by 
this agency, by this administration, and that includes them 
working on an interim final rule for subpoena enforcement, 
which means they are going to bring more subpoenas 
against employers with the expectation that it becomes 
harder for employers to really challenge those. And they 
are looking for greater cooperation from employers to 
feed their enforcement agenda and to complete their 
investigations, so they are going to be using a lot more of 
those types of tools. 

Along with this aggressive enforcement that we are going 
to be seeing in 2023, OSHA has made changes to the 
severe violator enforcement program. As a result, more 
employers may find themselves on this severe violator list 
and that means that they are going to be subject to more 
scrutiny by the agency, they are going to have to do more 
things to promote safety, to get off the agency’s target list. 

Does the uptick in these areas suggest the agency is 
done with COVID-related concerns? 

COVID still top of mind at OSHA, especially for 
healthcare employers. It is a bit like Groundhog Day. 
OSHA enforcement in healthcare employment sites has 
really ramped up, and it is also the subject of a national 
enforcement program. And in fact, re-inspections of 
healthcare work sites that initially happened when 
the pandemic broke out, they are coming back and 
reinspecting them.

An emergency temporary standard just for healthcare 
employers was in place in 2021 and expired at the end of 
that year. And here we are in 2023, and OSHA has put 
forward to the Office of Management and Budget a new 
permanent COVID-19 standard for healthcare employers. 
It is still under wraps as it is being looked at by several 
other agencies, but that should be coming out soon in 
2023, and organizations need to keep an eye on it. An 
interesting aspect about this OSHA standard is that it 
may or may not dovetail with CDC guidance. It will be 
interesting to see the extent employers may be required to 
pay for employees on medical leave if they are in isolation 
or must quarantine. 

In a similar vein, OSHA ultimately says it is going to come 
out with a permanent infectious diseases standard that 
encompasses more than COVID. A standard applied to 
infectious diseases more generally, (e.g., tuberculosis, 
MRSA, pandemic flu) was initially considered two 
administrations ago and now OSHA’s looking at brushing 
that off and updating it consistent with our experience 
with COVID. 
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It seems like this administration’s regulatory agenda 
— parts of which have been stalled for some time now 
— has something old and something new for everyone. 
What else do employers need to know about the 
enforcement environment in this space?

The other aspect about the aggressive enforcement 
that we are seeing is that, of course, every year the 
agency increases the penalty amounts for citations to be 
consistent with inflation. And so, the penalties are now 
increasing and the maximum penalty for a serious and an 
other-than-serious violation is $15,625 per violation. And 
for repeat and willful violations, that maximum is $156,259 
per violation. And likewise, for failure to abate that is 
the same maximum as a serious and other-than-serious 
penalty of up to $15,625 per day beyond the abatement 
date, and that usually is up to 30 days. Those penalties 
can rack up quickly. And of course, we do not want any 
employers to get inspections and violations, but there is a 
lot that they can do to prepare for that and to make sure 
that they have their safety and health programs in place in 
anticipation of a compliance inspection. 

What other OSHA compliance challenges are in store 
for employers in 2023?

One topic that sounds unexciting topic but could end 
up being a sleeper is OSHA logs and the electronic 
recordkeeping requirements. Two administrations ago, 
OSHA had put forward a rule requiring employers to 
submit their OSHA 300 logs, which list every single entry 
and illness that is recordable on that log, and to do so 
electronically and submit it to OSHA, along with the OSHA 
300A summary and the OSHA 301 report as well. That 
rule was subsequently scaled back amid litigation and 
pushback from industry to just submitting the OSHA 300A 
summary data. 

The scaled-back version has been in place since then for 
all employers except those that are in exempt industries. 
But in most industries, the requirement has been for any 
employer who has 250 or more employees. This is about 
to change. The administration has proposed employers 
not only submit their OSHA 300A summary, but the 300 
and 301 as well. And the requirement is going to include 
more employers since it lowers the threshold from 250 
employees back to only 100. Employers who have only 100 
or more employees, they are going to be the fresh batch of 
employers that will have to submit these OSHA 300 logs to 
OSHA. That can catch a lot of folks. 

Note the 250-employee and soon to be 100-employee 
threshold is per establishment, not per employer, so that 
is possibly a little bit of a saving grace for some employers 
depending on the size of a particular facility. Nevertheless, 
it is going to expand the number of employers who must 
electronically submit their OSHA record to the agency. 

One of the other requirements of the new rule is likely 
to be that the employers are going to have to identify 
the legal name or the company name on the 300 log, 
whereas now they just use the establishment name, 
which could be a less-identifiable DBA. Having employers 
use the establishment name is going to give OSHA more 
information about employers that helps the agency in 
matching up records that they may already have about 
certain businesses in their local regions.

Employers really should be concerned about this 
requirement to use their legal names because the 
government is gaining more information about them. How 
is the government going to use that? There are privacy 
concerns, obviously, with submitting names of employees 
who have been injured and become ill at work that are on 
the 300 logs, as well as with the personal information on 
the OSHA 301 incident reports. Serious privacy concerns 
were raised several administrations ago when the rule first 
came about, and because of that litigation, as mentioned 
above, the rule got scaled back. But this current 
administration wants to revive recordkeeping requirement, 
so we will have to see how that plays out. We expect that 
there will be litigation once again over this final rule when it 
gets published.

https://www.jacksonlewis.com/2023-year-ahead-employers
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Workplace Training
As the workplace and employee expectations have 
evolved, so has employee training.  Centered on culture, 
prevention and compliance, Jackson Lewis’ training 
is engaging, practical and focused on your audience.  
Jackson Lewis has stood apart in the training field by 
providing creative and interactive training platforms 
that incorporate each client’s unique needs, culture 
and the industries in which they operate. We train in all 
areas of workplace law, utilizing live in-person trainings, 
simulations, case studies, confidential executive sessions 
for high level employees and online webinars with real-
time Q&A.

This is more than preventative strategy and compliance. 
We help employers provide education around effective 
leadership, management, anti-discrimination, Diversity 
Equity and Inclusion (DEI), and a host of other labor and 
employment issues all in a manner to elevate employee 
wellness and to cultivate a resilient workforce and strong 
company culture.

Currently, our most frequently requested workplace 
trainings include:

• Diversity, Inclusion and Bias and Wellness

• Harassment, Discrimination, and Retaliation Prevention

• Leadership and Management Skills

 – Inclusive leadership

 – Practical Strategies for Documentation, Managing 
Performance and Termination

 – Effective Communication in the Workplace

 – Understanding the duty to act and partnering with Human 
Resources and Employee Relations 

• Human Resources and Employee Relations  

 – Employment Law 101

 – Conducting Effective Workplace Investigations

 – Disability and leave management

 – Wage and Hour Compliance

• Managing a Remote Workforce

• Labor Relations

 – Practicing positive employee relations

 – Effective management under a collective bargaining 
agreement

• Harassment, Discrimination, and Retaliation Prevention

Learn more

Multi-jurisdictional 
Resources
Our attorneys are here to help employers interpret 
and navigate the various challenges faced by 
organizations with multijurisdictional operations. 
Learn more

Leave and 
Accommodation Suite
Leverage the power of technology to manage leave 
and accommodation requests more effectively. 
Learn more

x

https://www.jacksonlewis.com/2023-year-ahead-employers
https://interact.jacksonlewis.com/6/2002/campaign-forms/2023--the-year-ahead-workplace-training-request.asp
https://interact.jacksonlewis.com/6/2002/campaign-forms/2023--the-year-ahead-multi-jurisdictional-resources.asp
https://www.jacksonlewis.com/workthruleave
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Thank you for your interest in the  
2023: The Year Ahead for Employers.
Focused on labor and employment law since 1958, Jackson Lewis P.C.’s 950+ attorneys 
located in major cities nationwide consistently identify and respond to new ways workplace law 
intersects with business. We help employers develop proactive strategies, strong policies and 
business-oriented solutions to cultivate high-functioning workforces that are engaged, stable 
and diverse, and we share our clients’ goals to emphasize inclusivity and respect for the 
contribution of every employee.

Should you want to discuss how items contained in this report could impact your organization, 
please contact the Jackson Lewis attorney with whom you regularly work, or visit us at 
jacksonlewis.com to find out how we can partner with you.

©2023 Jackson Lewis P.C. This material is provided for informational purposes only. It is not intended to constitute legal advice nor does it create 
a client-lawyer relationship between Jackson Lewis and any recipient. Recipients should consult with counsel before taking any actions based on the 
information contained within this material. This material may be considered attorney advertising in some jurisdictions. Prior results do not guarantee 
a similar outcome. Reproduction of this material in whole or in part is prohibited without the express prior written consent of Jackson Lewis P.C., a 
law firm focused on labor and employment law since 1958. Our 950+ attorneys located in major cities nationwide help employers develop proactive 
strategies, strong policies and business-oriented solutions to cultivate high-functioning workforces that are engaged, stable and diverse. 
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