
495

An Update on the Ever-Changing 
Civil Procedure Jurisprudence  
in ERISA Cases

Robert Rachal, Jennie Arnold, Kirsten Scott & 
Katelyn Harrell*

Introduction
In the ever-changing landscape of the procedural case law governing 
claims brought under the Employee Retirement Income Security Act 
(ERISA), much has happened in the courts over the last few years. In 
this article, we engage in an in-depth discussion of five notable develop-
ments in this area: (1) the issue of standing in healthcare class actions; 
(2) pleading simultaneous claims under ERISA sections 502(a) (1)(B) 
and 502(a)(3); (3) an update on the exhaustion doctrine; (4) summary 
judgment standards in benefit claims litigation; and (5)  arbitration 
and ERISA class actions. While many issues in ERISA litigation con-
tinue to spark examination of civil procedure matters, these issues 
have received substantial consideration and discussion in the courts 
in recent years. The attention attracted by these issues suggests that 
questions surrounding these important civil procedure matters remain 
and examination of the current status of the law is worthwhile. This 
article will first consider the core issue of standing, then issues of 
pleadings, exhaustion of remedies as a bar to judicial review, the stan-
dard of review at summary judgment, and finally, the use of arbitration 
clauses within ERISA plan documents. 

I.  Healthcare Class Actions: Standing and Class Certification 
Post-Spokeo and Thole.

In several recent decisions, the Supreme Court has indicated the “con-
crete injury” aspect of Article III standing imposes a significant lim-
itation on class actions, regardless of whether Congress has created 
rights—under ERISA or other statutes—to bring claims. In Spokeo Inc. 
v. Robins, the plaintiff sued for violations of the Fair Credit Report-
ing Act (FCRA).1 FCRA provides for actual or statutory damages per 
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violation, and plaintiff alleged that defendant Spokeo violated sev-
eral of FCRA’s procedural requirements.2 Some information about the 
plaintiff was inaccurate (including information regarding his education 
level and marital status), but the harm to plaintiff, if any, was unclear.3 
The Supreme Court held that the plaintiff must demonstrate that he 
suffered a personal concrete injury to show Article III standing.4 While 
a statute can define an injury, the Court held the existence of a statu-
tory violation does not in itself establish an intangible concrete harm; 
a “bare procedural violation” is not enough.5 

In line with Spokeo, the Supreme Court in TransUnion LLC v. 
Ramirez6 recently reiterated that plaintiffs who could not establish a 
concrete harm for FCRA claims did not have standing to sue. The plain-
tiffs alleged that they had suffered an injury as a result of TransUnion’s 
product for flagging individuals as possible terrorists, drug traffickers, 
or other serious criminals in the issuance of credit reports governed by 
the FCRA.7 The Supreme Court held that Article III standing requires 
a “concrete injury,” even if plaintiff can show a statutory violation that 
triggers a statutory penalty.8 To determine whether Congress may cre-
ate rights enforceable by private parties, the Court looked to harms 
traditionally recognized by courts to be actionable (such as defamation 
or invasion of privacy) and distinguished between harms from dissem-
inated inaccurate reports (for which it found standing) and harms that 
plaintiffs claimed from un-disseminated reports.9 As to the latter, the 
Court ruled that suits for damages based solely on a risk of future 
harm did not show the requisite concrete harm to establish standing 
to sue.10

The Supreme Court also applied these same standing rules to 
ERISA in Thole v. U.S. Bank.11 In Thole, plaintiffs sued over alleged 
fiduciary mismanagement of a defined benefit plan. As part of applying 
Article III standing to ERISA claims, the Court held that, for a defined 
benefit plan, plaintiffs are not analogous to trust law beneficiaries.12 
Rather, the Court characterized their claim as more in the nature of 

represents employees and retirees in ERISA and other employee benefit matters. The 
views expressed herein reflect the different perspectives of the various authors, who 
represent defendants, plaintiffs, and plans.

 1. Spokeo, Inc. v. Robins, 578 U.S. 330, 333 (2016).
 2. Id. at 335–36.
 3. Id. at 336.
 4. Id. at 338.
 5. Id. at 342.
 6. TransUnion LLC v. Ramirez, 141 S. Ct. 2190, 2205 (2021). 
 7. Id. at 2201.
 8. Id. at 2205. 
 9. See id. at 2210.
10. Id. at 2210–11. 
11. Thole v. U.S. Bank, 140 S. Ct. 1615 (2020).
12. Id. at 1619–20.
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a contractual promise not (at least typically) affected by alleged fidu-
ciary mismanagement, noting that the plaintiffs continued to receive 
the retirement benefits that they were owed under the plan.13 The 
Court further held that plaintiffs could not assert the rights of the plan 
unless they suffered a concrete injury in fact and held that the same 
applies to claims of statutory violations.14 Plaintiffs must still show 
that they suffered a concrete injury, and the Court noted there was 
no plausible claim that alleged fiduciary mismanagement of the plan’s 
investments put their benefit payments at risk.15 

The courts have varied on how to apply Thole to fiduciary breach 
claims with respect to 401(k) and 403(b) plans.16 However, fiduciaries 
have had more success on this issue in the welfare plan context where, 
like for the defined benefit plan at issue in Thole, the benefits due often 
depend on the terms of the plan at issue. For example, in the welfare 
plan context, in Crosby v. California Physicians Services, the plaintiffs 
challenged age and care guidelines applied to Applied Behavior Analy-
sis (ABA) therapy for their child with autism.17 The independent claims 
reviewer overruled the insurer and administrator each time that they 
limited care.18 The district court cited Thole in holding that there was 
no standing because plaintiffs received all the ABA therapy that they 
sought and held that pursing administrative appeals did not consti-
tute a concrete injury.19 The court also held that there was no class, 
because there were no common questions of law and fact given that the 
guidelines are not bright-line rules mandating a particular result on a 
benefit claim, and held that the plaintiffs were inadequate class repre-
sentatives because they did not suffer the injury of the proposed class.20

In contrast, in Wit v. United Behavioral Health, the district court 
held that plaintiffs had standing to challenge United’s application of 
its level of care guidelines to certain treatments (residential care and 
outpatient) for mental illness or substance abuse.21 Plaintiffs sought 
relief not for benefits directly, but to recalculate benefits due under cor-
rected guidelines.22 The district court held that (1) this was a concrete 

13. Id. at 1620.
14. Id.
15. Id. at 1622.
16. See, e.g., Ortiz v. Am. Airlines, 5 F.4th 622, 629 & n.9 (5th Cir. 2021) (noting 

that plaintiffs do not have standing to sue over claims that plan should have offered a 
stable value fund when they declined to invest in that fund); compare, e.g., In re Quest 
Diagnostics Inc. ERISA Litig., No. 20-07936-SDW-LDW, 2021 U.S. Dist. LEXIS 85722, at 
*6 (D.N.J. May 4, 2021) (at pleading stage, allegations that plan is harmed by misman-
agement sufficient even if plaintiff had not invested in some of the challenged funds).

17. Crosby v. Cal. Physician Servs., 498 F. Supp. 3d 1218, 1223 (C.D. Cal. 2020). 
18. Id.
19. Id. at 1226.
20. Id. at 1229.
21. Wit v. United Behav. Health, No. 14-cv-02346-JCS, 2020 U.S. Dist. LEXIS 

205429, at *25 (N.D. Cal. Nov. 3, 2020). 
22. Id. at *7–8
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injury that was more than a bare procedural violation since the court 
reasoned that ERISA entitles plaintiffs to fair adjudication of their 
claims, and (2) plaintiffs do not always need to show actual loss to have 
standing to seek injunctive relief.23 

Crosby appears to be the more prevalent view, however, as other 
courts have applied Thole to find no concrete injury/standing in the 
welfare plan context when the plaintiff received the benefits due under 
the plan terms. For example, in Ryan S. v. UnitedHealth Group, plain-
tiff challenged UnitedHealthcare’s claims handling policies and prac-
tices for treatment of substance use disorders.24 Applying Spokeo and 
Thole, the district court dismissed claims for lack of standing because 
plaintiff could not connect any challenged practice to a concrete harm, 
such that the challenged practice caused his claim to be denied.25 The 
court held that plaintiff ’s allegations that, on “information and belief,” 
the challenged practice may have limited his covered benefits was 
insufficient.26 The court further held that plaintiff could not tie any 
concrete harm to him to the plan’s licensing requirements and cross-
plan offsetting.27

Likewise, in Scott v. Unitedhealth Group, Inc., the district court fol-
lowed Thole in holding that plaintiffs, who were members in a welfare 
benefit plan, did not have standing to bring their claims because they 
failed to allege an injury in fact.28 The plan used cross-plan offsetting to 
recover alleged overpayments to providers, and plaintiffs alleged that 
this was a misuse of their payroll contributions.29 The court held that, 
as plaintiffs continued receiving the benefits to which they were enti-
tled under their respective plans (the contractual point noted in Thole 
to defeat standing), the plaintiffs did not suffer an injury and thus did 
not have standing to bring their claims.30

Similarly, the Second Circuit recently affirmed the dismissal of an 
ERISA putative class action in Gonzalez de Fuente v. Preferred Home 
Care of New York LLC, holding that the plaintiffs lacked standing to 
bring ERISA claims because they “had ‘not claimed concrete harm 
under ERISA’ because they did not allege that they were denied any 

23. Id. at *46–50. The district court remanded approximately 67,000 claims for 
reprocessing under revised detailed guidelines. See Wit v. United Behav. Health, No. 
14-cv-02346-JCS, 2020 U.S. Dist. LEXIS 205435, at *36, 39, 81–82, 110 (N.D. Cal. Nov. 
3, 2020). 

24. Ryan S. v. UnitedHealth Grp., No. SACV 19-1363 JVS (KESx), 2020 U.S. Dist. 
LEXIS 247338, at *1 (C.D. Cal. Dec. 3, 2020). 

25. Id. at *15–16.
26. Id. at *8.
27. Id. at *12–13.
28. Scott v. UnitedHealth Grp., 540 F. Supp. 3d 857, 861–62 (D. Minn. 2021).
29. Id. at 862.
30. Id. at 863.
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healthcare benefits included in the Plan.”31 The plaintiffs, certified 
home health aides participating in an employee benefit health plan, 
brought an action against their employers and the plan’s captive insur-
ance company, alleging that defendants misappropriated employer 
contributions to the plan by retaining millions of dollars in the plan’s 
captive insurance company, rather than using those funds to provide 
superior health benefits for plan participants.32 They argued that, as 
a result, they faced high out-of-pocket costs and difficulty accessing 
health benefits under the plan.33 

The Second Circuit held that the plaintiffs lacked standing because 
they were not denied any health benefits promised under the plan and 
did not allege that the plan was insolvent or otherwise incapable of 
continuing to provide covered health benefits.34 Plaintiffs’ argument 
that they might have received better health benefits or a cash alterna-
tive did not raise a cognizable ERISA claim, because winning or losing 
would not change their health benefits.35 The court held that plaintiffs 
had no concrete stake in the dispute and therefore lacked Article III 
standing.36 The court further held that the district court did not err in 
denying plaintiffs leave to amend their complaint because they failed 
to show that they could cure their lack of standing on their ERISA 
claims.37

These recent decisions on standing suggest that a congressionally 
created right to bring a claim is only the first step to determining 
whether a judicially enforceable right exists. But a claimant will not 
be able to enforce that right absent a court further agreeing that vio-
lation of the right is a “concrete injury” regardless of how Congress 
has defined the right—under ERISA or other statutes—at issue. While 
framed as a procedural issue, the line-drawing going on here is signifi-
cant to defining the relative scope of judicial and congressional power. 

II.  Pleading Standards: Simultaneous Section 502(a)(1)(B)  
and Section 502(a)(3) Claims After Amara. 

Under ERISA’s statutory regime, causes of action a participant 
can assert include, among others, (1) a claim under ERISA section 
502(a) (1) (B)38 for benefits pursuant to the terms of a plan, and (2) a 
claim for “other appropriate equitable relief” under ERISA’s section 

31. Gonzalez de Fuente v. Preferred Home Care of N.Y. LLC, 858 F. App’x 432, 433–
34 (2021). 

32. Id. at 433.
33. Id.
34. Id. at 433–34.
35. Id.
36. Id. 
37. Id.
38. 29 U.S.C. § 1132(a)(1)(B). 
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502(a)(3)39 “catchall” provision for violations of ERISA or the plan. 
Prior to 2011, courts routinely held that, if a participant could bring 
a claim for benefits under ERISA section 502(a)(1)(B), regardless of 
whether the claim was ultimately successful, then he/she could not 
also bring a claim under ERISA’s section 502(a)(3). For example, in 
Wilkins v. Baptist Healthcare System, Inc., the Sixth Circuit found the 
participant “does not have a right to a cause of action for breach of 
fiduciary duty” under 502(a)(3) because he had a right to bring a claim 
under 502(a) (1) (B)—even though in the same decision the court also 
upheld the lower court’s denial of the participant’s 502(a)(1)(B) claim.40 

This legal landscape shifted in 2011, following the Supreme Court 
decision of Cigna Corp. v. Amara.41 In Amara, the Supreme Court 
approved in the first instance a class of employees to simultaneously 
pursue claims under both 502(a)(1)(B) and 502(a)(3).42 In other words, 
the mere fact that the plaintiffs could articulate at the outset of the case 
a claim under 502(a)(1)(B) did not preclude them from also pursuing 
a 502(a)(3) claim. Then, after ruling that 502(a)(1)(B) remedies were 
not available based on the facts in the case, the Court determined that 
remedies were available to redress the plaintiffs’ injuries under 502(a)
(3) and directed the district court to determine what specific form of 
equitable relief—reformation, estoppel, or surcharge—was appropriate 
to remedy the 502(a)(3) violation.43 

Although Amara demonstrates that in at least some instances a 
plaintiff may assert both 502(a)(1)(B) and 502(a)(3) claims in a case, 
the Court did not articulate the circumstances under which simulta-
neous claims should be permitted. Thus, since Amara, courts have con-
tinued to grapple with this question, with ERISA plaintiffs routinely 
arguing that both claims are permissible at the pleadings stage, and 
with ERISA defendants routinely arguing that the relief sought in each 
is the same, and so the plaintiff may only proceed under 502(a)(1)(B). 

Following Amara, the majority of courts, including the Second, 
Eighth, Ninth, and Eleventh Circuits, have permitted plaintiffs to 
pursue both claims simultaneously, finding that the two causes of 
action are not mutually exclusive.44 Thus, in Silva v. Metropolitan Life 
Insurance Co., the Eighth Circuit found the plaintiff was allowed to 
assert both a 502(a)(1)(B) claim for benefits under the terms of a life 

39. Id. § 1132(a)(3). 
40. Wilkins v. Baptist Healthcare Sys., Inc., 150 F.3d 609, 615 (6th Cir. 1998) (citing 

Varity Corp. v. Howe, 516 U.S. 489, 512 (1996)).
41. Cigna Corp. v. Amara, 563 U.S. 421 (2011).
42. Id. at 425.
43. Id. at 438, 445.
44. See Silva v. Metro. Life Ins. Co., 762 F.3d 711, 726–27 (8th Cir. 2014); Moyle v. 

Liberty Mut. Ret. Benefit Plan, 823 F.3d 948, 960–61 (9th Cir. 2016); N.Y. State Psychiat-
ric Ass’n v. UnitedHealth Grp., 798 F.3d 125, 131–35 (2d Cir. 2015); Gimeno v. NCHMD, 
Inc., 38 F.4th 910, 915 (11th Cir. 2022).
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insurance policy and a 502(a)(3) claim alleging, in the alternative, 
that if the life insurance policy was never approved and thus never 
went into effect, the defendants are liable under a breach of fiduciary 
duty theory because their conduct caused the policy to not become 
effective.45 The Eighth Circuit reasoned that, in Amara, the Supreme 
Court “addressed the issue in terms of available relief and did not say 
that plaintiffs would be barred from initially bringing a claim under 
the  [section 502(a) (3)]  catchall provision simply because they had 
already brought a claim under the more specific portion of the stat-
ute, [section 502(a) (1) (B)].”46 Because the two claims “assert different 
theories of liability,” the court held that the plaintiff could plead both.47

In doing so, the court distinguished the case from court decisions 
made at later stages of litigation. “At summary judgment, a court is 
better equipped to assess the likelihood for duplicate recovery, analyze 
the overlap between claims, and determine whether one claim alone 
will provide the plaintiff with ‘adequate relief.’”48 In contrast, “[a]t the 
motion to dismiss stage . . . it is difficult for a court to discern the intri-
cacies of the plaintiff ’s claims to determine if the claims are indeed 
duplicative, rather than alternative, and determine if one or both could 
provide adequate relief,” and therefore, a court should generally let the 
two claims proceed simultaneously at the outset of the case.49 

Following this rationale, since Amara, most courts have allowed 
both 502(a)(1)(B) and 502(a)(3) claims to proceed past the pleadings 
stage.50 The more that the claims are expressed as alternative theo-
ries—or as claims providing for different and non-duplicative forms 
of relief—the more likely that the simultaneous claims are to sur-
vive a motion to dismiss. In contrast, courts have generally precluded 
simultaneous (a)(1)(B) and (a)(3) claims from proceeding where (1) the 
claims are not pled in the alternative; (2) the claims are based on the 
same injury; and/or (3) recovery under the two claims would be dupli-
cative. For example, in Rochow v. Life Insurance Company of North 
America, the Sixth Circuit prohibited the plaintiff from pursuing his 
502(a)(3) claim in addition to the 502(a)(1)(B) claim because “both 
claims are based on the policy holder’s decision not to cover the ben-
eficiary.”51 In that case, the plaintiff had already recovered plan ben-
efits that were owed to him under 502(a)(1)(B), as well as attorneys’ 

45. Silva, 762 F.3d at 727–28.
46. Id. at 727.
47. Id. at 728. 
48. Id.
49. Id.
50. See, e.g., Poisson v. Aetna Life Ins. Co., 488 F. Supp. 3d 942, 948 (C.D. Cal. 2020); 

Day v. Humana Ins. Co., 335 F.R.D. 181, 195–96 (N.D. Ill. 2020); Rol-Hoffman v. Reg’l 
Care, Inc., 540 F. Supp. 3d 1027, 1034 (D. Colo. 2021); White v. Hilton Hotels Ret. Plan, 
263 F. Supp. 3d 8, 13 (D.D.C. 2017).

51. Rochow v. Life Ins. Co. of N. Am., 780 F.3d 364, 374–75 (6th Cir. 2015).
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fees for succeeding on that claim, and pre-judgment interest could be 
awarded on remand.52 The court found that the (a)(3) claim, under 
which the plaintiff sought disgorgement of the profits earned by the 
defendant in previously denying him benefits, was an “impermissible 
repackaging” of the (a)(1)(B) claim, and “he cannot obtain additional 
relief for that same injury under § 502(a)(3).”53 The court found that the 
plaintiff ’s injury was adequately remedied under 502(a)(1)(B), and no 
“other appropriate equitable relief” was necessary to make the plaintiff 
whole, thus precluding his pursuit of the 502(a)(3) claim.54 Similarly, 
in Fenwick v. Hartford Life & Accident Insurance Co., the Sixth Cir-
cuit again dismissed 502(a)(3) claims based on the court’s finding that 
“the alleged injuries from each of her equitable claims would be rem-
edied identically to her main ERISA claim: recovering the benefits.”55 
Likewise, in Innova Hospital San Antonio, Limited Partnership v. Blue 
Cross & Blue Shield of Georgia, Inc., after finding that the plaintiff 
had pleaded sufficient facts to survive a motion to dismiss the (a)(1) (B) 
claim for benefits, the Fifth Circuit affirmed the district court’s dis-
missal of the plaintiff ’s (a)(3) causes of action on the basis that the 
claims were “indistinguishable” from the (a)(1)(B) claims and were 
“essentially claims for benefits denied.”56 

As a recent district court articulated, under the post-Amara stan-
dard for pleading simultaneous (a)(1)(B) and (a)(3) claims, on a motion 
to dismiss, courts must address two questions. First, the court must 
determine “whether the plaintiff ’s simultaneous ERISA claims are 
actually duplicative, meaning they seek to remedy the same injury 
with ‘repackaged’ causes of action.”57 If not, and instead the claims set 
forth alternative theories of liability, or articulate distinct injuries, both 
claims shall proceed.58 Second, “[t]he court must also determine if the 
plaintiff ’s injury or injuries are adequately remedied by her Section 
502(a)(1)(B) cause of action.”59 If not, the plaintiff must be permitted 
to proceed with both claims. Thus, post Amara, courts have “reject[ed] 
a categorical rule requiring dismissal of parallel claims under Section 
502(a)(1)(B) and Section 502(a)(3) based solely on the pleadings.”60 

Outside of the Second, Eighth, Ninth, and Eleventh Circuits, 
some district court cases since Amara have precluded simultaneous 

52. Id. at 371.
53. Id. at 373.
54. Id. at 375.
55. Fenwick v. Hartford Life & Accident Ins. Co., 841 F. App’x 847, 859 (6th Cir. 

2021).
56. Innova Hosp. San Antonio, Ltd. P’ship v. Blue Cross & Blue Shield of Ga., Inc., 

892 F.3d 719, 730, 733 (5th Cir. 2018).
57. Christine S. v. Blue Cross Blue Shield of N.M., 428 F. Supp. 3d 1209, 1226 (D. 

Utah 2019).
58. Id.
59. Id.
60. Id. at 1227. 
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502(a) (1)(B) and (a)(3) claims, even where the claims assert alterna-
tive theories of liability or different injuries. For example, in a recent 
district court case in the Third Circuit, Venusti v. Horizon Blue Cross 
& Blue Shield of New Jersey, the plaintiff brought a 502(a)(1)(B) claim 
for benefits under the terms of the health plan, asserting that a plan 
provision requiring enrollment in Medicare Part B was inapplicable 
to him because the provision only applied to employers with twenty 
or more employees.61 The plaintiff also brought a 502(a)(3) claim in 
the alternative, asserting that if the plan provision did apply to him, 
then the insurance company breached its fiduciary duties by failing to 
inform him of his obligation to enroll in Medicare Part B or the con-
sequences of non-enrollment, entitling him to relief under 502(a)(3).62 
The district court ruled against the plaintiff on the 502(a)(1)(B) claim 
and then also dismissed the 502(a)(3) claim as duplicative, stating that 
“it is improper to assert a breach of fiduciary claim when it is akin to a 
claim to enforce the terms of a benefit plan.”63 However, this case seems 
in conflict with a Third Circuit case that recognized, in a footnote, a 
distinction between where a 502(a)(3) claim is “actually” a claim for 
benefits and should be dismissed, versus a cognizable (a)(3) claim pled 
in the alternative, such as where the claim asserts the plan adminis-
trator misrepresents the terms of a plan or fails to provide information 
to a participant.64 

As is often the case, the Supreme Court in Amara left many unan-
swered questions, including the questions of when and under what 
circumstances plaintiffs can proceed with simultaneous (a)(1)(B) and 
(a)(3) claims past the pleadings stage of a case. Until there is more 
development on this area of the law at the circuit court level or perhaps 
eventually before the Supreme Court, district courts will continue to 
grapple with these issues. To date, however, the trend is toward allow-
ing simultaneous (a)(1)(B) and (a)(3) claims where they are pled in the 
alternative, the claims are based on distinct injuries, and/or recovery 
under each would not be duplicative. 

III. The Exhaustion Doctrine—Will It Survive?
A. History of the Exhaustion Doctrine
ERISA and its interpretive guidance require ERISA plans to “afford 
a reasonable opportunity to any participant whose claim for benefits 
has been denied for a full and fair review.”65 Neither the statute nor 

61. Venusti v. Horizon Blue Cross & Blue Shield of N.J., No. cv-20714-SDW-LDW, 
2021 WL 2310095, at *2 (D.N.J. June 7, 2021). 

62. Id.
63. Id. at *5–6 (internal quotation omitted).
64. Am. Chiropractic Ass’n v. Am. Specialty Health Inc., 625 F. App’x 169, 174 (3d 

Cir. 2015).
65. 29 U.S.C. § 1133; see also 29 C.F.R. § 2560.503-1 (2021). 
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the regulations specifically require that claims be administratively 
exhausted before suit, but the Department of Labor’s regulations sug-
gest that exhaustion is a requirement. The regulations provide: 

[I]n the case of the failure of a plan to establish or follow claims pro-
cedures consistent with the requirements of this section, a claimant 
shall be deemed to have exhausted the administrative remedies 
available under the plan and shall be entitled to pursue any available 
remedies under section 502(a) of the Act on the basis that the plan 
has failed to provide a reasonable claims procedure that would yield 
a decision on the merits of the claim.66

While the regulations do not patently require exhaustion, they 
suggest that when the plan fails to offer a worthwhile appeal process, 
the issue will be deemed to be exhausted, and thus a claimant may then 
file suit pursuant to ERISA section 502(a). This tacitly acknowledges 
that exhaustion is a prerequisite to filing suit. Nonetheless, ERISA 
itself has no written exhaustion requirement, and many would caution 
that the statute should be taken at face value. 

In the absence of explicit statutory requirements for exhaustion 
of administrative remedies, many plans include terms that expressly 
require exhaustion. However, regardless of whether or not a plan 
contains an exhaustion requirement, the doctrine has been com-
monly applied and enforced.67 The doctrine of exhaustion serves as 
a gate-keeping mechanism for federal courts by requiring claimants 
to at least attempt to resolve claims administratively before bringing 
their issues to court.68 In addition to decreasing the depth of the fed-
eral docket, the doctrine is said to allow uniform application of benefit 
plans by plan administrators—and also to facilitate development of 
an administrative record upon which many ERISA claims are based. 
Many claims for benefits are decided upon review of the administra-
tive record alone, with no discovery, and thus the thoroughness of the 
administrative record is of great import.

Exceptions exist to the general rules surrounding exhaustion, 
and chief among them is futility. When a plaintiff demonstrates that 
exhaustion of an appeal or internal claims process would be futile, 
courts commonly allow the claim to proceed, although the burden of 
proving futility is often high.69 Suit may also proceed where the plan 
at issue lacks a claims procedure or does not mandate exhaustion—
although courts have differing approaches about whether exhaustion 

66. 29 C.F.R. § 2560.503-1(l)(1).
67. Heimeshoff v. Hartford Life & Acc. Ins. Co., 571 U.S. 99, 105 (2013).
68. See Metro. Life Ins. Co. v. Price, 501 F.3d 271, 279 (3d Cir. 2007) (quoting Amato 

v. Bernard, 618 F.2d 559, 567 (9th Cir. 1980)) (exhaustion is “a judicial innovation fash-
ioned with an eye toward ‘sound policy’”); Watts v. BellSouth Telecomms., Inc., 316 F.3d 
1203, 1206 (11th Cir. 2003) (exhaustion is “a court-imposed, policy-based requirement”). 

69. See, e.g., Smith v. Metro. Life Ins. Co., 274 F. App’x 251, 258 (4th Cir. 2008); 
McGraw v. Prudential Ins. Co. of Am., 137 F.3d 1253, 1263–64 (10th Cir. 1998).
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is required when a plan allows for administrative appeal but does not 
expressly state that it is a required process that must be exhausted 
prior to suit.70 Exhaustion is also sometimes excused when the admin-
istrator makes an egregious error or when the claims procedure does 
not cover the type of claim at issue, and occasionally in other circum-
stances as well.71

B. Is the Foundation of the Exhaustion Doctrine Crumbling?
While it is commonly acknowledged that the doctrine of exhaustion is 
judicially created, it has become so engrained within ERISA litigation 
that it often gets little more than a passing comment, if that. That 
practice was recently challenged in a Sixth Circuit concurrence penned 
by Judge Amul Thapar in Wallace v. Oakwood Healthcare, Inc.72 While 
this was the concurring opinion of one appellate court judge alone, 
Judge Thapar has been on Republican short lists for Supreme Court 
appointment, and his words carry weight.73 Judge Thapar wrote, “It is 
troubling to have no better reason for a rule of law than that the courts 
made it up for policy reasons. Yet that seems to be the case with ERI-
SA’s exhaustion requirement.”74 He continued, “It should bother us that 
such a ubiquitous doctrine, one that has thwarted many an employee’s 
efforts to enforce his benefit rights, rests on such shaky foundations.”75 
The concurrence offered a road map out of this potentially tricky situa-
tion, however. The opinion stated, “Of course, even if the statute doesn’t 
require exhaustion, a plan’s documents may require it as a precondi-
tion of going to court.”76 While some decisions in some circuits conclude 
that exhaustion is not mandated unless expressly required by a plan 
document, in the Sixth Circuit and others, the doctrine of exhaustion 

70. See, e.g., Wert v. Liberty Life Ins. Co. of Boston, 447 F.3d 1060, 1063 (8th Cir. 
2006) (exhaustion required when plan merely permits exhaustion rather that pointedly 
requiring it).

71.  Cf. Watts v. BellSouth Telecomms., Inc., 316 F.3d 1203, 1207–08 (11th Cir. 2003) 
(suit allowed when plaintiff failed to exhaust based on reasonable interpretation of plan 
documents); cf. Klotz v. Xerox Corp., 332 F. App’x 668, 669–70 (2d Cir. 2009) (affirming 
finding that plaintiff failed to exhaust, but implying that a lack of notice of resolution of 
a step in the plan process would excuse the exhaustion requirement).

72. Wallace v. Oakwood Care, Inc., 954 F.3d 879, 900 (6th Cir. 2020) (Thapar, J., 
concurring).

73. See, e.g., David Savage, Judge Amy Coney Barrett, a Potential Supreme Court 
Nominee, Has Defended Overturning Precedents, L.a. timEs (July 3, 2018), https://www 
.latimes.com/politics/la-na-pol-court-abortion-precedent-20180703-story.html [perma.cc 
/ J4XU-G94G] (“Judge Brett Kavanaugh, 53, a Washington veteran who serves on the 
U.S. Court of Appeals for the District of Columbia Circuit, and Barrett, 46, have been 
seen as the front-runners. White House advisors say Judges Thomas Hardiman from 
Pennsylvania, Raymond Kethledge from Michigan and Amul Thapar from Kentucky are 
also top candidates from Trump’s previously announced list of 25 judges, legal scholars 
and politicians.”).

74. Wallace, 954 F.3d at 900 (Thapar, J., concurring).
75. Id. at 901.
76. Id. 
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is closer to absolute. Given the deviation from prior Sixth Circuit opin-
ions, the opinion came as surprise to many. 

For attorneys who counsel ERISA plans, the question now pre-
sented is whether to amend plans that do not have internal exhaus-
tion requirements to add such provisions. While the Wallace opinion 
has received substantial commentary, the concurrence, penned in the 
spring of 2020, has not yet been cited in other opinions questioning 
whether the exhaustion doctrine should exist. Given that the opinion 
is still relatively new, it remains to be seen whether the concern and 
excitement generated by the opinion will amount to anything.

C.  Meanwhile, the Exhaustion Doctrine Is Expansively Enforced  
in the Eleventh Circuit.

In almost all instances, the judicially created doctrine of exhaustion 
has been limited to claims for benefits brought pursuant to ERISA sec-
tion 502(a)(1)(B), i.e., contractual claims for benefits pursuant to the 
terms of an ERISA benefit plan.77 However, some courts have extended 
the exhaustion requirement to plaintiffs’ claims of breach of fiduciary 
duty brought under 502(a)(3).78

The extension of the exhaustion doctrine to fiduciary breach cases 
has been seen in the Eleventh and the Seventh Circuits and is partic-
ularly accepted within the Eleventh Circuit.79 This enforcement may 
allow defendants and courts the opportunity to siphon off spurious 
claims that might otherwise survive a motion to dismiss, but it leaves 
open many questions. For example: How or why would a participant 
know to attempt to administratively exhaust a breach of fiduciary duty 
claim? Exhaustion generally involves the appeal of an adverse benefit 
determination; what would exhaustion look like when there has been 
no adverse benefit determination? In litigation, will courts allow dis-
covery, or restrict the case to review of the administrative record? Do 
plan administrators have a duty to entertain “appeals” when there has 
been no adverse benefit determination? When exhaustion of a claim is 
shown to be futile, exhaustion requirements are often waived by courts; 

77. Smith v. Sydnor, 184 F.3d 356, 364–65 (4th Cir. 1999); Chailland v. Brown & 
Root, Inc., 45 F.3d 947, 950 (5th Cir. 1995); Richards v. Gen. Motors Corp., 991 F.2d 1227, 
1235 (6th Cir. 1993); Held v. Mfrs. Hanover Leasing Corp., 912 F.2d 1197, 1205 (10th Cir. 
1999); Zipf v. Am. Tel. & Tel. Co., 799 F.2d 889, 891–92 (3d Cir. 1986); Amaro v. Cont’l 
Can Co., 724 F.2d 747, 749–50 (9th Cir. 1984); see also Harrow v. Prudential Ins. Co. of 
Am., 279 F.3d 244, 252 (3d Cir. 2002);  Hitchcock v. Cumberland Univ. 403(b) Plan, 851 
F.3d 552, 564 (6th Cir. 2017); Horan v. Kaiser Steel Ret. Plan, 947 F.2d 1412, 1416 n.1 
(9th Cir. 1991); Stephens v. PBGC, 755 F.3d 959, 965–66 (D.C. Cir. 2014).

78. Fleming v. Rollins, Inc., No. 1:19-CV-05732-ELR, 2020 U.S. Dist. LEXIS 227697, 
at *2 (N.D. Ga. Nov. 23, 2020); see also, e.g., Mason v. Cont’l Grp., Inc., 763 F.2d 1219, 1227 
(11th Cir. 1985); Kross v. W. Elec. Co., 701 F.2d 1238, 1245 (7th Cir. 1983).

79. See Lindemann v. Mobil Oil Corp., 79 F.3d 647, 650 (7th Cir. 1996); Robyns v. 
Reliance Standard Life Ins. Co., 130 F.3d 1231, 1238 (7th Cir. 1997); Kross, 701 F.2d at 
1245; Lanfear v. Home Depot, Inc., 536 F.3d 1217, 1223 (11th Cir. 2008); Mason, 763 F.2d 
at 1227.
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how often would an attempt to exhaust an allegation of a breach of 
fiduciary duty prove futile? These questions do not seem to be fully 
answered by the courts that have required exhaustion of claims for 
breach of fiduciary duty, and many questions remain. 

In the recent district court case of Fleming v. Rollins, the plaintiffs 
sued on behalf of a putative class regarding investments that were 
allegedly overpriced and poorly performing.80 The defendants achieved 
a dismissal by arguing that the plaintiffs failed to administratively 
exhaust their claims.81 The plaintiffs argued that the plan’s exhaus-
tion requirements did not apply to statutory breaches such as a breach 
of fiduciary duty and, further, submitted that exhaustion would be 
futile.82 But the court disagreed, citing plan terms stating that exhaus-
tion was required for any “grievance, complaint, or claims concerning 
any aspect of the operation or administration of the plan . . . including 
but not limited to claims for benefits and complaints concerning the 
investment of Plan assets.”83

In Fleming, the court relied on plan terms that required exhaus-
tion of not only claims for benefits, but of any grievance or complaint—
including concerns about mismanaged plan assets. A significant 
number of the breach of fiduciary duty suits pending in federal courts 
today address allegations about poor investments and participant fees 
and generally relate to the financial management of the plan. If the 
plan language seen in Fleming were present in other plans, and the 
exhaustion requirement employed in the Fleming case were to gain 
traction outside the Eleventh Circuit, undoubtedly there would be a 
sea change in the way that fiduciary breach cases make their way to 
court. The premise begs many questions about how a particular plan 
might process a “grievance” about “complaints concerning the invest-
ment of plan assets,” and whether the plan’s determination following 
the processing of such a grievance would be entitled any deference, 
among others. While the holding of Fleming is not a majority position, 
it does align with recent trends that allow plan terms to create more 
restrictive rights for participants than those provided within ERISA 
itself—such as arbitration requirements,84 venue and forum selection 
requirements,85 and contractual statutes of limitations.86 

80. Fleming, 2020 U.S. Dist. LEXIS 227697, at *4.
81. Id. at *8.
82. Id. at *6.
83. Id.
84. See Dorman v. Charles Schwab Corp., 934 F.3d 1107, 1108 (9th Cir. 2019).
85. See In re Mathias, 867 F.3d 727, 727 (7th Cir. 2017); Smith v. Aegon Cos. Pension 

Plan, 769 F.3d 922, 922 (6th Cir. 2014); Robertson v. Pfizer Ret. Comm., No. 18-0246, 2018 
U.S. Dist. LEXIS 126427, at *6 (E.D. Pa. July 27, 2018) (plaintiff ’s choice to pursue reso-
lution of a fiduciary breach triggered the plan’s forum selection clause).

86. Heimeshoff v. Hartford Life & Accident Ins. Co., 571 U.S. 99, 99 (2013).
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Another district court within the Eleventh Circuit solidified its 
willingness to enforce plan terms that restrict participant rights in a 
case where plan terms combined a statute of limitations provision with 
an exhaustion requirement.87 The plan terms at issue required plan 
participants to file suit within a year of the alleged misconduct if they 
had not taken advantage of an internal review process. Thus, if the 
internal review process was not exhausted, a suit was barred after one 
year.88 

While it seems likely based on current precedent that plan terms 
requiring exhaustion of breaches of fiduciary duty might be rejected out-
side the Eleventh and Seventh Circuits, recent decisions demonstrate 
the expanding willingness of courts to enforce plan terms restricting 
the statutory rights of participants.89 This may prompt plan sponsors 
nationwide to contemplate amending plans to create such exhaustion 
requirements in order to add another potential defense to their toolbox 
when faced with fiduciary breach claims,90 or other statutory claims 
such as claims brought under ERISA section 510—ERISA’s anti-dis-
crimination and anti-retaliation provision.91 The advantages to plans 
and plan sponsors may be twofold. First, for claims for which admin-
istrative remedies were not exhausted, a potential defendant might 
escape suit altogether. Second, for claims that were exhausted, the 
plan administrator’s decision may be subject to the deferential “arbi-
trary and capricious” standard of review and accompanied by review 
of the administrative record. This option would save a plan sponsor 
from the de novo review standard and extensive discovery that typ-
ically accompany a suit for a breach of fiduciary duty. However, this 
option could also add considerable costs and duties with respect to plan 
administration. For example, a plan administrator would need to ade-
quately investigate and render a determination on breach of fiduciary 
duty claims brought against various entities, including employers and 
third-party administrators. In addition to applying plan terms, such 
plan administrators would be tasked with applying the evolving law 
governing fiduciary breach claims. Because of the fiduciary exception 
to the attorney-client privilege, it is also possible that any advice that 
the plan administrators receive from their lawyers during the claims 

87. Chiappa v. Cumulus Media, Inc., No. 1:20-CV-847-TWT, 2020 U.S. Dist. LEXIS 
237190, at *3–4 (N.D. Ga. Dec. 16, 2020).

88. Id. at *2.
89. See Dorman, 934 F.3d at 1112; In re Mathias, 867 F.3d at 731–32; Aegon Cos. 

Pension Plan, 769 F.3d at 931–33; Heimeshoff, 571 U.S. at 111–14.
90. But see Costantino v. TRW, Inc., 13 F.3d 969, 974–75 (6th Cir. 1994) (exhaustion 

is futile and thus not required when challenging a plan amendment, rather than the 
application of that amendment).

91. But see Chailland v. Brown & Root, Inc., 45 F.3d 947, 950–51 (5th Cir. 1995) 
(exhaustion not required when a participant seeks remedy of reinstatement and back 
pay, for plan is not capable of providing the remedy sought). 
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process may not be privileged. For plans that reside in or are adminis-
tered within the Eleventh or Seventh Circuit, plans may also want to 
consider a forum selection clause that would make it more likely that 
their expansive exhaustion terms will be upheld by a reviewing court. 

IV.  Summary Judgment Standards  
in Benefit Claims Litigation 

Large variation exists in circuits regarding summary judgment stan-
dards in benefit claims litigation, with disagreement even about 
whether summary judgment is the appropriate mechanism for benefit 
claims brought under 502(a)(1)(B). The Sixth Circuit long ago concluded 
that summary judgment is not appropriate for cases challenging deni-
als of benefit claims. On the one hand, the Sixth Circuit approach finds 
that the standard of review for ERISA claims falls under neither Rule 
52 nor Rule 56, but rather is a “specifically fashioned rule designed 
to carry out Congress’s intent under ERISA,”92 leading to dispositive 
motions often styled as “Motions for Judgment on the Administrative 
Record.” On the other hand, the Seventh Circuit has approved of exten-
sive fact finding, up to and including trial, to resolve disputes found 
in the documents of an administrative record.93 The Ninth Circuit is 
somewhere in between, having referred to a “trial on the administra-
tive record,”94 as is the Second Circuit, which has approved a “bench 
trial ‘on the papers,’”95 and the Tenth Circuit accepts either a “motion 
for bench trial on the papers” or a motion for summary judgment.96 In 
relation to these varying approaches to dispositive motions, the related 
allowances for discovery are myriad, and, of course, stakes are high for 
litigants.

The First Circuit, in Leahy v. Raytheon Co., acknowledged the vari-
ation in approaches, and even confusion within that Circuit, stating 
that some approaches are “baffling” and that some courts have given 

92. Wilkins v. Baptist Healthcare Sys., Inc., 150 F.3d 609, 619 (6th Cir. 1998). 
93. Krolnik v. Prudential Ins. Co. of Am., 570 F.3d 841, 844 (7th Cir. 2009); Diaz v. 

Prudential Ins. Co. of Am., 499 F.3d 640, 643 (7th Cir. 2007) (“[W]hen de novo consid-
eration is appropriate in an ERISA case, in contrast, the court can and must come to 
an independent decision on both the legal and factual issues that form the basis of the 
claim. What happened before the plan administrator or ERISA fiduciary is irrelevant.”); 
Marantz v. Permanente Med. Grp., Inc. Long Term Disability Plan, 687 F.3d 320, 328 
(7th Cir. 2012) (reviewing findings of fact based upon extensive evidence and testimony 
provided to district court in a bench trial).

94. Kearney v. Standard Ins. Co., 175 F.3d 1084, 1094 (9th Cir. 1999) (en banc). 
95. Muller v. First Unum Life Ins. Co., 341 F.3d 119, 124 (2d Cir. 2003). But see 

O’Hara v. Nat’l Union Fire Ins. Co. of Pittsburgh, 642 F.3d 110, 116 (2d Cir. 2011) (revers-
ing lower court decision where court conducted bench trial on the papers rather than 
applying summary judgment standard).

96. Jewell v. Life Ins. Co. of N. Am., 508 F.3d 1303, 1307 (10th Cir. 2007) (specifically 
rejecting the use of “judgment on the administrative record” for prompting confusion in 
the appellate court as to whether the judgment should be reviewed as a bench trial or as 
a summary judgment decision).
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“lip service to the summary judgment standard but then proceed[] to 
examine the evidence under the arbitrary and capricious standard.”97 
The Leahy court stated that a litigant’s “proposal to treat the summary 
judgment standard as if it permitted us to review the ingredients of the 
administrative record de novo, without deference to the plan adminis-
trator’s findings, distorts the law.”98 The court explained that claims for 
benefits lawsuits are not like other civil suits where summary judg-
ment screens out cases that are not worthy of trial, but rather, the dis-
trict court evaluates the reasonableness of the administrative record. 
The court did not proceed to explain what a dispositive motion should 
be titled, but it was plain that it disapproved of the use of summary 
judgment.99 

When the First Circuit revisited some of these same issues nearly 
two decades later in Doe v. Harvard Pilgrim Health Care, Inc., the ten-
sions in varying positions came to a head.100 The case has a tumultu-
ous procedural history, having returned to the First Circuit during a 
second appeal. In the first trip to the First Circuit, the court concluded 
that “the administrative record upon which the district court based 
its finding should have been supplemented.”101 The plaintiffs’ bar was 
eager to see this expand to the type of fact findings and trials that take 
place within the Seventh Circuit. 

Doe was remanded back to the district court, and this review 
included “documents submitted or generated as part of the post- filing 
review process.”102 During the district court’s de novo review of the 
broader records, the plaintiff failed to persuade the court that the plan 
administrator’s denial of benefits was inappropriate103—even though 
de novo review is generally accepted as a more favorable standard 
of review for plaintiffs. The case again made its way to the First Cir-
cuit.104 At issue was the denial of the plan participant’s inpatient men-
tal health care, and the First Circuit reviewed the lower court’s de novo 
review for clear error.105 

The plaintiff presented questions on appeal regarding what level 
of review was warranted and what evidence must be considered by 
the court.106 The plaintiff argued that a misapplication of plan terms 
had occurred and that the district court relied on defense experts 

 97. Leahy v. Raytheon Co., 315 F.3d 11, 17 (1st Cir. 2002).
 98. Id. at 18.
 99. Id.  
100. Doe v. Harvard Pilgrim Health Care, Inc. (Doe II), 974 F.3d 69, 69–71 (1st Cir. 

2020).
101. Doe v. Harvard Pilgrim Health Care, Inc. (Doe I), 904 F.3d 1, 2 (1st Cir. 2018).
102. Doe v. Harvard Pilgrim Health Care, Inc., No. 15-10672, 2019 U.S. Dist. LEXIS 

131091, at *2 (D. Mass. Aug. 6, 2019).
103. Id.
104. Doe II, 974 F.3d at 71.
105. Id. at 72.
106. Id. at 74.
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without considering the weight of the record.107 Nonetheless, the appel-
late court was unconvinced that there was clear error in the weight 
afforded the defense experts and rendered a decision in favor of the 
defendant insurer.108

In answering the question of what may be presented to the court 
for review, the court stated that “absent some very good reason to do 
otherwise— . . . the record is limited to the record compiled by and sub-
mitted to the administrative decisionmaker leading up to and includ-
ing its final administrative decision.”109 The plaintiff argued that “she 
would have preferred that the various experts testified and be subject 
to cross-examination.”110 The court rejected that position, stating that 
it was not a trial on insurance coverage under state law, concluding 
that judicial review of an administrative decision does not warrant 
calling witnesses.111

The First Circuit did not foreclose the possibility of expanding the 
administrative record during district court review, but limited that 
possibility to narrow circumstances.112 The decision stated that “the 
record before the district court should match the record reviewed by the 
administrative decisionmaker absent some special circumstance.”113 

A petition for certiorari was filed requesting review of whether 
“summary judgment must be denied if there is a genuine dispute of 
material fact” during de novo review and whether de novo review 
allows a district court the “discretion to consider evidence that was 
not part of the record before the plan administrator.”114 The Supreme 
Court denied the petition for certiorari.115 As a result, the First Circuit 
position remains that, absent exceptional circumstances, even de novo 
review is limited to the record before the plan administrator. Until the 
Supreme Court considers a new case relating to the standard of review 
that should goven a district court decision on a claim for benefits, sub-
stantial variation will likely continue amongst circuits about what 
standard applies. Relatedly, the scope of the record, and how it can be 
developed, varies extensively between circuits and appears to be ripe 
for consideration by the Supreme Court. 

107. Id.
108. Id. 
109. Id. at 75.
110. Id. 
111. Id. 
112. Id.
113. Id.
114. Petition for a Writ of Certiorari at (I), Doe II, 974 F.3d 69 (No. 20-1106), 2021 

WL 533225. 
115. Doe v. Harvard Pilgrim Health, Inc., 141 S. Ct. 2669 (2021) (Mem).
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V. Arbitration and ERISA Class Act
The Supreme Court has long signaled its strong support of arbitra-
tion116 and has ruled that federal statutory claims—including employ-
ment claims117—are generally arbitrable. As to ERISA, section 514(d) 
explicitly makes clear that ERISA does not supersede other federal 
laws,118 including the Federal Arbitration Act. Employers often draft 
plans that include arbitration agreements to preclude class claims. 
However, despite strong federal support for arbitration, the courts are 
still working out the rules on whether and when mandatory arbitra-
tion applies to ERISA claims because of the complexity of the contrac-
tual and plan provisions at issue in ERISA. 

In Dorman v Charles Schwab Corp., the Ninth Circuit overturned 
its earlier holding in Amaro v. Continental Can Co., which had found 
that, despite precedent standing for the proposition that ERISA claims 
are not arbitrable on the rationale that arbitrators lacked “the compe-
tence of courts to interpret and apply statutes as Congress intended,”119 
these claims can be arbitrable because “arbitrators are competent to 
interpret and apply federal statutes” following the Supreme Court rul-
ing in American Express Co. v. Italian Colors Restaurant,120 including 
in the context of fee litigation in a 401(k) plan.121 In Dorman, the Ninth 
Circuit held that inclusion of the arbitration provisions in the ERISA 
plan document meant that these claims were arbitrable and that plain-
tiff ’s continued participation in the plan meant that he was bound by 
these provisions.122 

However, other courts have found various impediments to arbitra-
tion of ERISA claims. In Smith v. GreatBanc Trust, a district court held 
that an amendment to an employee stock option plan (ESOP) requir-
ing arbitration was unenforceable.123 Defendants argued that the plan 
itself consented to the modification and that plaintiff ’s continued par-
ticipation in the plan meant that, like in Dorman, he was bound by this 
amendment.124 The district court ruled otherwise, reasoning that since 
the plaintiff was not notified of the amendment, it was unenforceable 

116. E.g., Am. Express Co. v. Italian Colors Rest., 570 U.S. 228, 233 (2013).
117. See Epic Sys. Corp. v. Lewis, 138 S. Ct. 1612, 1632 (2018) (holding the National 

Labor Relations Act does not preclude arbitration agreements for employment claims 
that include class action waivers).

118. 29 U.S.C. § 1144(d).
119. Amaro v. Cont’l Can Corp., 724 F.2d 747, 750 (9th Cir. 1984).
120. Dorman v. Charles Schwab Corp., 934 F.3d 1107, 1111 (9th Cir. 2019) (citing 

Am. Exp. Co. v. Italian Colors Rest., 570 U.S. 228 (2013)).
121. Id. at 1112.
122. See Dorman v. Charles Schwab Corp., 780 F. App’x 510, 513–14 (9th Cir. 2019) 

(Mem.). 
123. Smith v. GreatBanc Tr., No. 20 C 2350, 2020 U.S. Dist. LEXIS 151992, at 

*13–14.
124. Id. at *9.
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as to him.125 The district court also held that since the agreement lim-
ited remedies to his individual ESOP account, it constituted a “pro-
spective waiver of a party’s right to pursue statutory remedies”—i.e., 
to pursue plan-wide relief—and thus was unenforceable on those 
grounds as well.126 The Seventh Circuit affirmed the holding in Smith 
v. Board of Directors of Triad Manufacturing, focusing on the reme-
dies available under the arbitration provision, rather than the notice 
issues identified by the district court.127 The Seventh Circuit held that, 
while ERISA claims are generally arbitrable, because the arbitration 
provision at issue eliminated plaintiffs’ access to statutorily granted 
rights to plan-wide remedies under ERISA sections 502(a)(2) and 409, 
the provision was unenforceable.128 The Seventh Circuit explained that 
compelling arbitration would have constituted an impermissible “pro-
spective waiver of a party’s right to pursue statutory remedies” under 
the circumstances.129

Another district court reached a similar result in Hensiek v. Board 
of Directors of Casino Queen Holding Co.130 The plaintiffs, ESOP mem-
bers, alleged that defendants breached their fiduciary duties to the 
participants by conducting transactions that caused a significant loss 
in value of the participants’ stock, and that defendants undertook acts 
to hide their breaches.131 The ESOP plan document had been recently 
amended to require arbitration of claims related to benefits or fidu-
ciary management of the ESOP. While the court noted that arbitra-
tion agreements of such claims are likely enforceable, the amendment 
was not enforceable under basic principles of contract law because the 
Hensiek defendants amended the ESOP plan and the plaintiffs did 
not give their consent to, receive consideration for, or sign the amend-
ment adding these arbitration provisions.132 Specifically, the court rea-
soned that under Illinois law there was no consideration (and thus the 
amendment was unenforceable as to plaintiffs) since neither continued 
employment nor the right to participate in the plan constituted a direct 
benefit to the plaintiffs.133

In United Steel, Paper & Forestry, Rubber, Manufacturing, Energy, 
Allied-Industrial & Service Workers International Union, AFL-CIO-
CLC v. LLFlex, LLC, the Sixth Circuit addressed a union’s attempt 
to force arbitration under the collective bargaining agreement of an 

125. Id. at *10–11.
126. Id. at *13.
127. Smith v. Board of Triad Mfg., 13 F.4th 613, 615 (7th Cir. 2021).
128. Id. at 621.
129. Id.
130. Hensiek v. Bd. of Directors of Casino Queen Holding Co., 514 F. Supp. 3d 1045, 

1055 (S.D. Ill. 2021). 
131. Id. at 1048.
132. Id. at 1051, 1054.
133. Id. at 1052–54.
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employers’ change to retiree health benefits.134 The Sixth Circuit held 
that the dispute between a union and an employer was not arbitrable 
because the alleged retiree health benefits did not fit within the arbi-
tration clause or benefits provided by the controlling collective bargain-
ing agreement.135 The dissenting judge disagreed with this analysis 
and found that because the pension plan, which included a reference to 
certain retiree health benefits, was incorporated by reference into the 
collective bargaining agreement, the retirees’ claims were subject to 
the arbitration clause.136 However, the majority judges did not find that 
the retiree benefits were within the collective bargaining agreement’s 
“substantive scope.”137

The Second Circuit, in Cooper v. Ruane Cunniff & Goldfarb Inc., 
reversed a district court holding that breach of fiduciary claims must 
be arbitrated pursuant to an arbitration clause in an employment 
agreement.138 The plaintiff brought breach of fiduciary duty claims 
against a third party under ERISA section 502(a)(2) on behalf of the 
plan, and the district court held that the plaintiff ’s claims related to 
his employment and therefore were subject to the arbitration clause.139 
The Second Circuit disagreed and held that the arbitration agree-
ment did not apply to plaintiff ’s claims because the claims would only 
relate to employment if they “involved facts particular to an individ-
ual plaintiff ’s own employment.”140 The Second Circuit further noted 
that a limitation in the arbitration agreement preventing an employee 
from asserting claims on behalf of a class rendered it unclear how an 
employee could bring an ERISA fiduciary claim on behalf of the plan in 
compliance with that agreement.141

Similarly, in Hawkins v. Cintas Corps., the district court declined 
to enforce arbitration provisions found in employment agreements 
with respect to ERISA fiduciary breach claims brought on behalf of the 
plan.142 The court found that plaintiffs’ plan claims were not subject 
to the arbitration provisions in their employment agreements, as the 
employment agreements only applied to claims asserted by individuals 
for their own injuries.143

134. United Steel, Paper & Forestry, Rubber, Mfg., Energy, Allied-Indus. & Serv. 
Workers Int’l Union, AFL-CIO-CLC v. LLFlex, LLC, 852 F. App’x 891, 892  (6th Cir. 2021).
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138. Cooper v. Ruane Cunniff & Goldfarb Inc., 990 F.3d 173, 185 (2d Cir. 2021).
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142. Hawkins v. Cintas Corps., No. 1:19-cv-1062, 2021 U.S. Dist. LEXIS 14766, at 

*16–17 (S.D. Ohio Jan. 27, 2021). 
143. Id. at *12. The Hawkins case is currently stayed pending resolution by the 

Sixth Circuit of its appeal. Hawkins v. Cintas Corps., No. 1:19-cv-1062, 2021 U.S. Dist. 
LEXIS 72511 (S.D. Ohio Apr. 15, 2021).
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The enforceability of arbitration provisions to ERISA claims is still 
under review. More legal precedent is needed to determine how plans 
can best ensure their provisions are enforced, but, as the law stands, 
whether or not a court will enforce an arbitration provision is the same 
answer to almost every legal question: it depends.

Conclusion
This paper highlights questions of law in ERISA civil procedure and 
points to substantial questions that remain about development of 
current law. Without further judicial review, both at the circuit level 
and potentially at the Supreme Court, many of these questions will 
remain unanswered. As this article demonstrates, civil procedure ques-
tions exist that touch nearly every point of ERISA practice. The cases 
explored here may guide a practitioner who is drafting or amending 
ERISA plan documents at the core of all ERISA issues. In addition,  the 
cases discussed in this article may assist with standing and pleading 
questions that must be answered at the outset of litigation and, as 
cases proceed, questions regarding the scope of the exhaustion doctrine 
and the standard of review. While civil procedure is often left to the 
purview of litigators, an understanding of the issues discussed here 
can augment the practice of ERISA litigators and compliance attor-
neys alike. 

LaborAndEmployment_Oct22.indd   515LaborAndEmployment_Oct22.indd   515 11/21/22   10:38 AM11/21/22   10:38 AM



LaborAndEmployment_Oct22.indd   516LaborAndEmployment_Oct22.indd   516 11/21/22   10:38 AM11/21/22   10:38 AM


