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Washington Governor Jay Inslee on May 21,
2013, signed Washington’s social media 

privacy bill, banning employers from requesting 
user names and passwords of current or prospective
employees’ personal social media accounts. The 
bill (SB 5211) was passed unanimously by the
Washington State Legislature in April 2013. Other
states to have enacted such legislation include
Arkansas, California, Colorado, Illinois, Maryland,
Michigan, New Mexico, Oregon, and Utah. The new
Washington law goes into effect on July 28, 2013. 

Under Oregon’s new social media privacy law, signed
by Governor John Kitzhaber on May 22, it is unlaw-
ful employment discrimination for employers to
require employees or job applicants to provide access
to their private social media accounts. The Oregon
law goes into effect on January 1, 2014.

The new Washington law broadly defines “employ-
ers” to include any person, firm, corporation, partner-
ship, business trust, legal representative or other
business entity that engages in any business, industry,
profession or other activity in Washington and
employs one or more employees. The law also covers
the state, state agencies and political subdivisions.

The new law provides that employers may not: 

• ask for login information (including user name and
password) for an employee’s or applicant’s personal
social networking account; 

• engage in “shoulder-surfing” (meaning requesting,
requiring, or otherwise coercing an employee or
applicant to access his or her personal social net-
working account in the employer’s presence in a
manner that enables the employer to observe the
contents of the account); 

• compel or coerce an employee or applicant to add a
person, including the employer, as a friend or con-
tact associated with the employee’s or applicant’s
social networking account; or 

• request, require or cause an employee or applicant
to alter his or her settings, which may affect a third
party’s ability to view the contents of the account. 

Further, the law prohibits employers from taking
adverse action against an employee or applicant
because of the individual’s refusal to provide the
information or engage in any of the prohibited 
conduct. “Adverse action” means: discharging, 
disciplining, or otherwise penalizing an employee;
threatening to discharge, discipline, or otherwise
penalize an employee; and failing or refusing to 
hire an applicant.

Exceptions
The statute provides an exception for employer 
investigations in certain circumstances. The law 
does not apply to an employer’s request or require-
ment that an employee share the content to his or 
her personal social networking account if all of the
following conditions are met: 

• the employer requests or requires the content to
make a factual determination in the course of 
conducting an investigation, 

• the employer undertakes the investigation in
response to receipt of information about the
employee’s activity on his or her personal social
networking account, 

• the purpose of the investigation is to 

– ensure compliance with applicable laws or 
prohibitions against work-related employee 
misconduct or

– investigate an allegation of unauthorized transfer
of an employer’s proprietary information, confi-
dential information, or financial data to the
employee’s personal social networking account,
and 

• the employer does not request or require the
employee to provide his or her login information.

The law does not apply to social networks, intranets
and other technology platforms “that [are] intended
primarily to facilitate work-related information
exchange, collaboration, or communication by
employees or other workers.” Further, it does not
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prohibit an employer from requesting or requiring
an employee to disclose login information for access
to an account or service provided by virtue of the
employee’s employment relationship with the
employer, or to an electronic communication device
or online account paid for or supplied by the
employer.

If, through the use of an employer-provided elec-
tronic communications device or an electronic
device or program that monitors an employer’s 
network, an employer inadvertently receives an
employee’s login information, the employer is 
not liable for simply possessing such information.
However, the employer may not use this informa-
tion to access the employee’s personal social 
networking account.

Following examples set by San Francisco to the
South, and Seattle to the North, the Portland,

Oregon, City Council unanimously passed
Portland’s new sick leave ordinance. The new law
imposes significant burdens on employers in addi-
tion to mandating up to 40 hours of annual sick
leave. The new sick leave entitlements apply to all
private-sector employers, regardless of location of
the employer’s primary place of business. The law
goes into effect January 1, 2014.

Under the leave law, private employers with at least
six employees will be required to provide qualifying
employees up to 40 hours of paid sick leave per year.
Employers with fewer than six employees still must
provide up to 40 hours of unpaid sick leave per year. 

All employees, regardless of whether they are tem-
porary, part-time or full-time, have the right to use
protected sick leave if they work in Portland at least
240 hours within a calendar year. Employees based
elsewhere, but who travel to Portland for business,
accrue only benefits for paid work hours within the
city limits and are subject to the 240-hour thresh-
old. 

After the January 1, 2014, effective date, employees
working in Portland will accrue sick leave at the
minimum rate of one hour for every 30 hours
worked. Newly hired employees accrue leave at the
same 30:1 ratio from the outset of employment, 
but are subject to a 90-day waiting period before
accrued leave may be taken. 

Unused sick time can be carried over to the follow-
ing calendar year, but an employee’s annual use of
sick time accrued under the new law is capped at 
40 hours. 

Employers may not require employees wishing to
take leave accrued under the new law to find a
replacement worker, nor may employers require
employees to work an alternate shift to make up for
time missed. Conversely, if an employer permits
shift trading and a shift is available, employees must
be permitted to trade shifts to avoid using accrued
sick leave. 

The law extends well beyond traditional “sick”
leave. As an initial matter, the leave may be taken
not only for an employee’s own illness, injury or 
preventive medical care, but also for a qualifying
family member’s similar needs. “Family member” is
broadly defined to include the employee’s children,
parents, parents-in-law, grandparents, grandchildren
and registered same-sex domestic partners.
Additionally, sick leave may be taken for absences
resulting from workplace or school closures, or for
reasons related to domestic violence, sexual assault
or stalking that affect the employee or the employ-
ee’s family members. 

The new law prohibits employers from taking any
adverse action against employees who take leave
accrued under the ordinance. Therefore, employers
will find it difficult to enforce no-fault attendance
policies lawfully in light of these new requirements.
Further, because the new law mandates accrual and
tracks usage on a calendar-year basis, employers with
Portland-based employees likely will find it too
onerous to implement time-off policies based on an
employee’s hire date. In addition to these and other
systemic changes that may be necessary, employers
are required under the law to develop and dissemi-
nate policies advising employees of the procedure for

Remedies
This law contains meaningful remedies and penal-
ties. An employee or applicant may bring a civil
action alleging a violation of this law. A court may
award statutory damages of $500, injunctive or
other equitable relief, actual damages, and reason-
able attorneys’ fees and costs to a prevailing employ-
ee or applicant. If a court finds the action was frivo-
lous and advanced without reasonable cause, it may
award reasonable expenses and attorneys’ fees to any
prevailing party, including employers. 

Please contact Bryan P. O’Connor, Bryan.OConnor@
jacksonlewis.com, or the Jackson Lewis attorney
with whom you regularly work, if you have any
questions about the new Washington law.
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reporting absences. Adding extra complexity, succes-
sor employers are required to recognize sick leave
accrued under the new law. Finally, covered employ-
ers will be required to post a notice describing the
new law. 

Covered employers that fail to comply with the sick
leave obligations, including the new posting
requirement, are subject to civil penalties.
Employees who believe their employer interfered
with or failed to provide them with the minimum
benefits under the new law may bring an action for
injunctive relief and back pay, as well as attorneys’
fees and costs. 

Employers covered by the new requirements should
review their existing policies carefully. While

employers currently providing leave entitlements
equal to or greater than Portland’s new requirements
may be exempted from providing additional leave,
that exemption applies only if the existing policies
are co-extensive with the new requirements.
Consequently, many employers will need to modify
their policies and may need to negotiate changes in
collective bargaining agreements to integrate the
law’s new requirements. 

If you have any questions about this or other work-
place developments, please contact Scott Oborne,
OborneS@jacksonlewis.com, or Mark Crabtree,
CrabtreM@jacksonlewis.com, in our Portland office,
(503) 229-0404. 
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On September 1, 2012, Seattle joined a growing
list of cities and states requiring employers to

provide paid sick and safe time to employees. (For
details, see our article, “Seattle Ordinance Requires
Businesses to Provide Paid Sick and Safe Days to
Workers,” at http://www.jacksonlewis.com/
resources.php?NewsID=3901.) Among the signifi-
cant administrative burdens generated by the new
law was the possibility that private-sector employers
with operations located outside of Seattle but whose
employees perform work in Seattle (even when
working from home) may be liable for leave accrual
and entitlement, an imposition that left many non-
Seattle employers dumbfounded.

In response to the Seattle law, several competing
bills relating to paid sick leave were recently intro-
duced in the Washington State legislature seeking
vastly different objectives. Two of the bills (SB 5728
and SB 5726) seek to dampen, if not eliminate out-
right, the effect of the Seattle ordinance. However, a
third bill (SB 5594) has an opposite aim — it seeks
to extend paid sick leave benefits to nearly all people
working in the State of Washington.

Declaring that the State occupies and preempts the
entire field of paid sick leave regulation for private
employers within Washington, SB 5728 seeks to
repeal the Seattle ordinance and prevent other local
governments from enacting any paid sick leave 
regulation. SB 5728 was not voted on during the

regular session, though it has been reintroduced in
the ongoing special session.

Less far-reaching is SB 5726, which would place
geographic limitations on paid sick and safe leave
programs enacted by local governments. This bill
provides that no city, town or county may require an
employer to provide paid sick leave to an employee
unless the employer has a physical location within
the local jurisdiction and the employee works at or
reports to that physical location at least 85 percent
of the hours worked over the course of the calendar
year. SB 5726 passed in the Senate by a vote of 29-
20, and it may be brought to the floor in the House
of Representatives, where support appears insuffi-
cient for passage.

At the other end of the spectrum is SB 5594, 
modeled on the Seattle ordinance, which seeks to
guarantee Seattle’s paid sick leave requirements to
nearly all workers in the State. Though the bill was
heard in committee, it did not reach a vote. Similar
to the other bills, SB 5594 has been reintroduced in
the ongoing special session.

Jackson Lewis attorneys are available to answer
inquiries regarding the Washington paid sick leave
and other workplace laws. Please contact Bryan P.
O’Connor, Bryan.OConnor@jacksonlewis.com, 
or the Jackson Lewis attorney with whom you 
regularly work.

Washington State
Legislature Continues
to Debate Paid Sick 
and Safe Leave
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Ms. Ryan has been recognized as a leading employ-
ment lawyer in Chambers USA every year since 
2008 and has been recognized many years by
Oregon Super Lawyers. Ms. Ryan, who obtained an
AV-Preeminent Rating from Martindale-Hubbell,
was selected as an attorney representative to the
Ninth Circuit Judicial Conference.

Ms. Ryan can be contacted at Sarah.Ryan@
jacksonlewis.com and (503) 229-0404.

Seattle Office Reaches Milestone
The Seattle office, headed by Bryan P. O’Connor,
celebrates its 15-year anniversary in 2013! 
In addition to reaching this significant milestone,
the office has moved to a brand new location:

520 Pike Street
Suite 2300
Seattle, WA 98101-4099
(206) 405-0404

Jackson Lewis LLP represents management 
exclusively in employment, labor, benefits and
immigration law and related litigation.

The firm has more than 750 attorneys practicing 
in 54 locations nationwide. 

Jackson Lewis represents employers before state 
and federal courts and administrative agencies on 
a wide range of issues, including discrimination,
wrongful discharge, wage/hour, affirmative action,
immigration, and pension and benefits matters.
Jackson Lewis negotiates collective bargaining
agreements, participates in arbitration proceedings
and represents union-free and unionized employers
before NLRB and other federal and state agencies.
The firm counsels employers in matters involving
workplace health and safety, family and medical
leaves and disabilities
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Sarah Ryan Named Managing Partner
of Portland Office 
Jackson Lewis LLP is pleased to announce Sarah J.
Ryan has assumed the role of Portland office
Managing Partner, succeeding Scott Oborne. Mr.
Oborne, who planted the firm’s flag in Oregon, will
continue his legal practice as Partner, representing
employers in all aspects of employment disputes.

Ms. Ryan joins Jackson Lewis following over 25
years of employment and litigation practice in
Portland. Prior to joining the firm, Ms. Ryan
chaired the Labor and Employment Law practice
group at a regional firm with four offices in three
states. She has extensive experience advising clients
and litigating employment claims regarding harass-
ment, discrimination and retaliation, intellectual
property protection, breach of contract, wrongful
termination, employment torts, wage and hour laws,
and state and federal family medical leave laws.

She has represented clients in Oregon and
Washington state and federal courts and before the
Equal Employment Opportunity Commission, the
Oregon Bureau of Labor and Industries (BOLI) and
the Washington Human Rights Commission.
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