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Astandard question on employment applications
asks whether the applicant has ever been con-

victed of a crime.  Some employers also routinely
conduct criminal background checks on applicants.
Depending on the response to the prior conviction
inquiry and the results of a criminal background
check, some employers automatically exclude the
applicant from consideration, rejecting someone
who may otherwise be qualified.  Common justifica-
tions include wanting: (1) to reduce the threat 
of negligent hiring claims, (2) to avoid hiring
employees of poor moral character, and (3) to 
protect customers and employees.  

Legal Risks
At the federal level, criminal background checks 
as part of the hiring process can raise the issue of
discrimination against minorities. Coupled with a
facially neutral employment practice of not hiring
an otherwise qualified candidate due to a prior crim-
inal conviction, an employer may be seen as violat-
ing Title VII of the Civil Rights Act because such
practice can have a disparate impact on non-whites.
Under this theory of liability, discriminatory intent
is not an essential element of the claim.  To prove 
a disparate impact claim based upon a criminal
background policy, a plaintiff need prove only that
the challenged policy disproportionately burdens a
protected class. See El v. Southeastern Pennsylvania
Transp. Auth., 479 F.3d 232 (3d Cir. 2007).  The
employer can defend the claim on grounds that its
policy is job-related and that disqualification of an
applicant is consistent with business necessity.

The Equal Employment Opportunity Commission
lately has sought to limit the use of criminal 
background checks by pursuing Title VII disparate
impact claims aggressively.  The Commission
reportedly also is considering new enforcement

guidance on these checks.  “Blanket policies” 
requiring automatic exclusion of applicants based
upon criminal convictions often are viewed by the
EEOC as a “systematic practice,” which can consti-
tute systemic discrimination (defined by the EEOC
as involving a pattern or practice, policy, or class
case where the alleged discrimination has a broad
impact on an industry, profession, company or 
geographic area).  Systemic discrimination lawsuits
can be complex, expensive to defend, and can result
in large jury verdicts.

The disproportionate impact that incarceration has
upon non-whites and the racial issues associated 
with the use of prior convictions in the hiring
process has received support from a book entitled,
“The New Jim Crow: Mass Incarceration in the 
Age of Colorblindness,” by Ohio State University
associate law professor Michelle Alexander.
Professor Alexander’s critique argues that mass
incarceration of persons of color has perpetuated
racial bias in 21st century America.  

North Carolina and South Carolina do not restrict 
the use of prior convictions during the application
process, but several states and cities have such
restrictions.  Hawaii has perhaps the most restrictive
law.  It prohibits inquiry into an applicant’s convic-
tion record prior to making a conditional offer of
employment.  Once a conditional offer has been
made, it is an unlawful employment practice in
Hawaii for an employer to inquire into a prior 
conviction unless the conviction “bears a rational
relationship to the duties and responsibilities of the
position” and is less than 10 years old. See Haw. Rev.
Stat. Section 378-2.5(b), (c).  Under Connecticut
law, an employer may not require an applicant to
disclose any expunged conviction on an employment
application.  See Conn. Gen. Stat. § 31-51(i).  New
York, Kansas, Minnesota, and California, among
other states, also have laws restricting employers
from inquiring into prior convictions during the
application process.  Philadelphia in July 2011
became one of the first cities to restrict the use of
criminal convictions during the hiring and initial
interview process.
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Tips
Employers that exclude applicants based upon prior
convictions should consider taking the following 
precautions:

1. Avoid “blanket policies” that automatically
exclude an applicant due to a prior conviction; 

2. Any exclusion should be made on a case-by-case
basis and include careful consideration of: 
(a) how long ago the conviction occurred, 
(b) how long ago the sentence was completed, 
(c) the age of the applicant at the time of the 

conviction, 
(d) the nature of the crime, 
(e) whether the conviction is related to the duties 

or responsibilities of the position, and 
(f) whether hiring the applicant could create an 

unreasonable risk for the employer; and 

3. In considering whether an applicant’s prior con-
viction should exclude him or her, inquire about
the details of the conviction with the applicant 
(to conduct “due diligence”) during hiring.  

By taking proper precautions, employers in North
Carolina and South Carolina can better defend
against any potential Title VII disparate impact
claim.    

For more information: Contact Ted N. Kazaglis,
at Kazaglis@jacksonlewis.com, or Paul Holscher, at
Paul.Holscher@jacksonlewis.com.

On the heels of the U.S. Supreme Court’s 2011
Chamber of Commerce of U.S. v. Whiting, which

upheld Arizona’s mandatory E-Verify law, North
Carolina passed its own mandatory E-Verify law.
The law requires employers in the state to use the
federal E-Verify system to confirm the work status
of newly hired workers.  It has three primary com-
ponents: (1) a requirement that public and certain
private employers use E-Verify, (2) a complaint 
system for potential violations, and (3) penalties 
for noncompliance.  

Mandated Use
Beginning October 1, 2011, counties and munici-
palities in North Carolina must register and partici-
pate in E-Verify.  Private employers must register
and participate on a staggered basis:  
(1) beginning on October 1, 2012, for employers 

with 500 or more employees in North Carolina; 
(2) beginning on January 1, 2013, for employers 

with 100 – 499 employees in the state; and 
(3) beginning on July 1, 2013, for employers with 

25 – 99 employees.  

Employers with fewer than 25 employees are 
not required to participate.  Additionally, the
requirement does not apply to temporary, seasonal
employees employed for fewer than 90 days during 
a 12-month period. 

Complaint System and Penalties
Any individual with a good faith belief that a 
private employer is not complying with the law 
may file a complaint with the North Carolina
Commissioner of Labor. The Commissioner will
investigate the complaint and, if it is found to have
merit, hold a hearing to determine if the law has
been violated.  If a violation is found, the employer
must submit a sworn affidavit within three business
days attesting that the employee’s work authoriza-
tion verification has been requested through E-
Verify.  If the employer does not timely submit 
the affidavit, then the employer is fined $10,000.
Subsequent violations include the same affidavit 
and fine requirement, but mandatory civil penalties
of $1,000 or $2,000 will be added.

For more information:
See http://www.uscis.gov or contact 
Nicola A. L. Prall, at PrallN@jacksonlewis.com.
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In a case where an employer sought to vacate an
adverse arbitration award, the U.S. Court of

Appeals for the Fourth Circuit has affirmed the via-
bility of the argument that an arbitrator manifestly
disregarded the law in arriving at an award, even
though it sustained the award in this case.  Wachovia
Securities, LLC v. Brand, 2012 U.S. App. LEXIS
3047 (4th Cir. Feb. 16, 2012).  

Following the U.S. Supreme Court’s Hall Street
Assocs. v. Mattel, Inc., 552 U.S. 576 (2008), the con-
tinued existence of the argument was up for debate.
In Hall, the Supreme Court said the bases on which
courts can set aside arbitration awards are limited to
the statutory grounds under the Federal Arbitration
Act (“FAA”).  These include, for example, where
they were procured by fraud or corruption or where
the arbitrator was guilty of misconduct, misbehavior
or evident partiality, or exceeded his authority. 

In Wachovia Securities, however, the appeals court in
Richmond arrived at a different result.  There, the
employer terminated four employees in Florence,
South Carolina.  The former employees then began
working for a competitor.  The employer sued them
in federal court for breach of a non-compete agree-
ment, seeking a temporary restraining order and
preliminary injunction barring them from soliciting
its clients and from using its confidential and pro-
prietary business information.  The employer also
initiated an arbitration proceeding before the
Financial Industry Regulatory Authority (“FINRA”)
for essentially the same relief in the form of a 
permanent injunction.  

At arbitration, the former employees denied the
allegations and requested costs and attorneys’ fees.
Near the end of the proceedings, the arbitration
panel asked the parties to brief the issue of attor-
neys’ fees.  The former employees, for the first 
time, argued that they were entitled to attorneys’
fees under the South Carolina Frivolous Civil
Proceedings Act (“FCPA”), which provides for 
sanctions, including attorney’s fees, against a party
who institutes a frivolous proceeding.  Under the
statute, if a request for sanctions is made, the
accused party has 30 days to respond and is entitled
to a separate hearing on the issue.  Though the
employer expressed concern that the procedural
requirements of the FCPA had not been followed, 
it did not request additional briefing on the issue
when given the chance.  A hearing was held on the
issue the same day briefs were submitted.  The panel

subsequently found for the former employees,
awarding them $15,080 in treble damages on their
counterclaim under the South Carolina Payment of
Wages Act and more than $1.1 million in attorney’s
fees under the FCPA.

The employer moved to vacate the arbitration award
in federal court.  Among other things, it argued the
panel manifestly disregarded the law under §
10(a)(4) of the FAA by awarding sanctions under the
FCPA without providing the procedural protections.
Wachovia Sec., LLC v. Brand, 2010 U.S. Dist. LEXIS
88505 (D.S.C. Aug. 26, 2010). Its arguments were
rejected and the employer appealed.

On the employer’s argument that the arbitration
panel manifestly disregarded the law when it refused
to import the FCPA’s procedural requirements into
arbitration, the appellate court found the Supreme
Court, in Stolt-Nielsen v. Animal Feeds, 130 S. Ct.
1758 (2010), expressly declined to decide whether
“manifest disregard” survived Hall. The Fourth
Circuit held that manifest disregard survives Hall as
an independent ground for vacating an arbitration
award despite the contrary conclusions of the Fifth
and Eleventh Circuits. See Frazier v. CitiFinancial
Corp., 604 F.3d 1313, 1323-24 (11th Cir. 2010);
Citigroup Global Mkts., Inc. v. Bacon, 562 F.3d 349,
358 (5th Cir. 2009).

Applying its pre-Hall test, which considers whether
“(1) the applicable legal principle is clearly defined
and not subject to reasonable debate; and (2) the
arbitrator refused to heed that legal principle,” the
Court found that not applying the FCPA’s procedur-
al requirements is a question open to interpretation.
Thus, it affirmed the district court’s decision that
the arbitration panel did not manifestly disregard
the law and upheld the award of attorney’s fees.

Judicial review of an arbitration award is limited.
The arbitration panel arguably had handpicked 
sections of a state law and disregarded others in
awarding $1.1 million in attorney’s fees, but the
Fourth Circuit, nonetheless, could not find that the
panel manifestly disregarded the law.  Even though
“manifest disregard” lives on as a basis to challenge
an arbitration award, it is not one to bank on.  

For more information, please contact Andreas
Satterfield, at SatterfieldA@jacksonlewis.com, or
Chase Samples, at Chase.Samples@jacksonlewis.com.

“Manifest Disregard for
the Law” as Challenge 
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EDUCATIONAL OPPORTUNITIES
Accommodations in the Workplace: Who, When, What & Why?

May 31 – Greenville, SC

New legislation and regulations have increased employers’ obligation to accommodate the 
needs of employees. Employers in today’s workplace frequently are confronted with requests 

for accommodation related to disabilities and religious beliefs. This program will take an 
in-depth look at the legal requirements for making accommodations and provide strategies 

for responding to requests for accommodations.

For more information, please contact Michelle Tyler, at Michelle.Tyler@jacksonlewis.com.

Secrets to Successful DOL and Immigration Audits 
September 6 – Greenville, SC

Federal agencies, such as the Department of Labor and the U.S. Immigration and Customs
Enforcement, and the South Carolina labor department are using increasingly aggressive 

tactics, including surprise visits, to enforce the immigration laws. At the helm of the companies 
that successfully pass vigorous audits are proactive human resources personnel and in-house counsel.

We will share their secrets and the roadmap to audit success.

For more information, please contact Michelle Tyler, at Michelle.Tyler@jacksonlewis.com.

• • • • •

Sign up for these and other programs at www.jacksonlewis.com/events.

Raleigh-Durham’s Richard McAtee
Named 2012 ‘Client Service All-Star’ 
We are pleased that Richard S. McAtee, Managing
Partner of our Raleigh-Durham office, has been
selected for inclusion in The 2012 BTI Client Service
All-Stars. He is among just 272 individual attor-
neys recommended exclusively by corporate counsel
for their keen understanding of business issues,
thought-leading approach and total commitment to
client needs.  

To develop their latest exclusive “All-Star” attorneys
list, BTI conducted more than 300 individual 
interviews with corporate counsel at Fortune 1000
and other large organizations.

Mr. McAtee focuses half of his practice on employ-
ment and non-compete counseling and litigation
and the other half on traditional labor law issues. 
He has defended numerous employment cases, 
representing employers in virtually every industry.
Within both the employment and traditional labor
practice areas, Mr. McAtee conducts management
training and education for in-house counsel, HR

professionals, managers and first-line supervisors.
Mr. McAtee was recognized as a leading lawyer in
the Employment and Labor Law category of the
Chambers USA Legal Guide in 2009, 2010, and
2011.  He is also recognized in Super Lawyers in
2012. Mr. McAtee can be reached at
McAteeR@jacksonlewis.com.

ERISA Expert Joins Raleigh-Durham
Office
We welcome experienced benefits and ERISA 
litigator Douglas Rubel to our Raleigh-Durham
office as Of Counsel.  Mr. Rubel maintains a 
national litigation and counseling practice focused
primarily in matters of employment, ERISA and
employee benefit claims, class action and complex
litigation (including Fair Labor Standards Act mat-
ters) and Unfair and Deceptive Acts and Practices.
Mr. Rubel is experienced in trials, administrative
proceeding and appeals, as well as in mediations,
arbitrations and other dispute resolution forums.
Mr. Rubel can be reached at Douglas.Rubel@
jacksonlewis.com.
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