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The Equal Employment Opportunity
Commission has released a new enforcement

guidance regarding employers’ use of arrest and con-
viction records under Title VII of the Civil Rights
Act of 1964.  Title VII prohibits employment dis-
crimination based on race, color, religion, sex, or
national origin.  The EEOC maintains that an
employer’s use of an individual’s criminal history in
making employment decisions, in some instances,
may violate Title VII because national data shows
that African-Americans and Hispanics are arrested
and convicted at a rate disproportionately higher
than their representative share of the population.
While the new Guidance does not prohibit an
employer from considering criminal records as part
of its decision-making process, it outlines the
EEOC’s recommended best practices for creating
and implementing a criminal record screening
process for applicants and employees and describes
the EEOC’s position for future investigations related
to employers’ use of criminal records.  

The Commission recommends that employers
engage in the following practices: 

• identify the essential functions of a job and the
“actual circumstances under which the jobs are
performed;” 

• determine which specific criminal offenses may
demonstrate unfitness for performing the identi-
fied job and the period the disqualification should
last; 

• document the justification for the criminal records
screening policy; 

• provide training to managers and hiring personnel
regarding the employer’s criminal records screen-
ing policy; and 

• maintain confidentially all information regarding
the individual’s criminal record.

The Guidance also provides best practices for
inquiries into an applicant’s/employee’s criminal

record and strongly encourages employers to con-
duct “individualized assessments” of each applicant
or employee before denying a job opportunity based
on past criminal conduct.  With respect to inquiries
regarding arrests, the EEOC advises that “an arrest
record standing alone may not be used to deny an
employment opportunity.”  The EEOC, however,
permits employment decisions based on the conduct
underlying the arrest if the conduct makes the indi-
vidual unfit for the position in question.  Under this
Guidance, an employer cannot terminate an employ-
ee or fail to hire an applicant simply because of an
arrest.  Instead, the employer must analyze and eval-
uate the underlying conduct or other issues that
may arise as a result of the arrest (e.g., attendance
issues caused by the arrest).  

The Guidance provides employers more latitude in
the case of convictions.  Still, any inquiry into an
applicant’s or employee’s criminal background
should be “limited to convictions for which exclu-
sion would be job related for the position in ques-
tion and consistent with business necessity.”  The
Commission recommends using a “target” screening
process that takes into consideration: 

• the nature and gravity of the offense; 

• the amount of time since the offense or comple-
tion of the individual’s sentence; and 

• the nature of the job held or sought by the indi-
vidual.  

It further advises that before disqualifying an indi-
vidual based on a conviction, employers should eval-
uate such factors as the facts or circumstances sur-
rounding the conviction, the number of convictions,
the individual’s age at the time of conviction, the
length and consistency of the individual’s employ-
ment history before any conviction, and the individ-
ual’s character references.  

It is also important to be mindful of other federal or
state laws that apply to the use of background
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checks, arrest records, or convictions in employ-
ment.  Some states may have stricter limitations,
and employers should investigate what laws apply to
background screenings in their state before conduct-
ing such investigations or making employment
decisions based on them.  Some states, including
Washington and Oregon, also require that back-
ground checks be conducted for certain jobs, as in
health, child, or elder care. 

Some states, including Washington and Oregon,
have laws that arguably are less strict regarding use
of an employee’s criminal arrest or conviction record.
The best practice, then, is to follow the stricter
EEOC Guidance.  Employers should confirm that
they are complying with other applicable laws, such
as the Fair Credit Reporting Act (15 U.S.C. § 1681
et seq.), which has specific procedures applicable
when employers engage outside vendors to conduct
background screenings. 

While federal and state courts are not bound by the
EEOC’s Guidance, it likely will be persuasive

authority in employee claims.  The EEOC certainly
will rely on its Guidance in its administrative
enforcement actions and ramp up its investigation
and enforcement efforts with respect to employment
decisions based on an applicant’s or employee’s crim-
inal record.  It is, therefore, important that employ-
ers evaluate their criminal background screening
processes to ensure such screenings are job-related
and decision-makers are making “individualized
assessments” before disqualifying individuals from
employment.  Individualized assessments under-
standably may present challenges for employers with
multiple hiring locations and who frequently rely on
background checks.  

Jackson Lewis attorneys are available to advise
employers on whether their screening policies are
consistent with applicable federal and state laws, as
well as the new EEOC Guidance, and can provide
advice when a current employee has been arrested or
convicted.  Please contact your Jackson Lewis attor-
ney for further advice and assistance.
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All employers who employ more than four full-
time employees (in any city or state) and have at

least one employee who performs work within the
City of Seattle must soon comply with the City of
Seattle’s Sick/Safe Leave law.  The new law goes into
effect on September 1, 2012. Planning for compli-

ance should be under way.  All employees, regardless
of whether they are temporary, part-time or full-
time have the right to sick/safe leave under this law
if they work in Seattle on an “occasional basis,” or
more than 240 hours within a calendar year.  The
location of the employer’s business is not relevant.

Seattle’s New Paid Leave Law

The basics of the new law are: 

Employer Size Accrual Rate Based on Hours Worked within Maximum 
Seattle, Beginning on First Day Worked Hours 

5-49 full-time employees 1 hour leave for every 40 hours worked 40

50-249 full-time employees 1 hour leave for every 40 hours worked 56

250+ full-time employees 1 hour leave for every 30 hours worked 72

Beginning on the 180th day of employment,
employees can use their accrued sick leave for their
own mental or physical illness, injury or health con-
dition, or treatment, diagnosis, or preventive med-
ical care of the same.  They also may use sick leave
to provide care for a covered family member with an
illness, injury or medical appointment.  

Employees can use their accrued time as safe leave if
their place of business has been closed by order of a
public official to limit exposure to an infectious
agent, biological toxin or hazardous material, to care
for a child whose school or place of care has been
closed for the same reasons, or for reasons related to
domestic violence, sexual assault or stalking that
affect the employee or the employee’s family member. 

Other key provisions include: 

• The new law’s provisions may be waived in a col-
lective bargaining agreement, but individuals may
not waive these rights.

• Employers must notify employees of their avail-
able, accrued time each time wages are paid, e.g.,
on employees’ pay stubs. 

• Employers must post an approved notice in a con-
spicuous place regarding employees’ rights under
the new law.

• Unused leave is carried over each year.

• Employers can require compliance with “reason-
able normal notification policies or call-in proce-



dures” so long as they do not interfere with the
purposes for which leave is needed.  

• Employers cannot require employees to provide
verification, such as a doctor’s note, for absences of
fewer than three days, unless there is a “pattern or
clear instance of abuse.”

• Employers must credit service and reinstate any
unused leave to an employee’s leave bank if the
employee returns within seven months of a prior
separation of employment.  

• In the absence of another policy, leave does not
need to be cashed out when employment ends.

Seattle’s Office of Civil Rights (SOCR) will admin-
ister compliance and enforcement of the new law.
Employers not in compliance risk defending against
an administrative SOCR complaint or a private law-
suit.  Remedies available in either forum include
reinstatement of the employee, a monetary award
totaling up to two years’ back pay, the value of lost
benefits, the employee’s attorney’s fees, and damages
of up $10,000 for emotional distress. Additionally,
SOCR has the authority to order conciliation terms
that “serve the public interest,” such as by requiring
that training be given to management and employ-
ees, or that the employer make policy and procedure
revisions. 

SOCR’s working draft administrative rules to 
implement the new law is available at http://
www.seattle.gov/civilrights/Documents/ PSSL_Rules
Final.pdf.  These rules will be finalized before the
law goes into effect in September. 

The rules provide clarification to parts of the new
law, including the circumstances under which a 
universal paid-time-off (PTO) policy can meet the
employer’s new obligations.  The rules also explain a

“pattern or clear instance of abuse” (for purposes of
requiring a doctor’s note or other verification for
absences fewer than three days), with examples:
employees who are absent repeatedly or whose
absences precede/follow regular days off, employees
who “fraudulently” use sick time, or employees
whose absences are the result of misconduct during
working hours.  Unless the employee is covered by
the employer’s health insurance plan, the rules 
obligate an employer to split the employee’s out-of-
pocket cost for obtaining a doctor’s note to support
the reason for the employee’s absence.

Certain compliance requirements can trap unpre-
pared employers.  They include failing to recognize
the need to comply with the law even if the employ-
er has only a single employee working within
Seattle on an occasional basis (at least 240 hours per
year).  Such employees can include delivery drivers,
couriers, outside sales personnel who call on Seattle-
based customers, and telecommuting workers who
are located physically in Seattle.  Time “traveling
through” Seattle without stopping, however, does
not qualify as time worked under the new law.
Other traps include failing to communicate the
amount of leave accrued on each employee paycheck
even if the employer has a universal PTO policy,
requiring a doctor’s note for leave of fewer than
three days without proof of abuse, and failing to
meet simple, but exact, notice requirements.  

The SOCR’s Frequently Asked Questions sheet is
available at http://www.cityofseattle.net/civilrights/
FAQSickLeave.htm.  Jackson Lewis attorneys are
available to assist with compliance and implementa-
tion strategies.  For more information, please contact
Bryan O’Connor, OConnorB@jacksonlewis.com, or
Catharine Morisset, MorissetC@jacksonlewis.com.
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Welcome to New Attorneys in Seattle
Jackson Lewis is pleased to welcome W. Robert
Donovan, Jr., Of Counsel, and Associates Sieu K.
Che, Nathan B. Hong, and KoKo Ye Huang to
our Seattle office.

Mr. Donovan has practiced employment law for
more than 13 years.  Prior to joining Jackson Lewis,
he served six years as the sole in-house employment
law attorney for OSI Restaurant Partners, LLC’s U.S.
operations, which employs approximately 100,000
individuals in more than 1,000 locations across the
country. Mr. Donovan’s nationwide practice focuses
on partnering closely with businesses to provide
practical, tailored solutions to the employment-

related challenges, and to provide efficient and 
effective representation in litigation and matters
involving government agencies, such as wage/hour
and I-9 audits, and administrative charges of dis-
crimination.  He has defended numerous wage and
hour class and collective action lawsuits throughout
the country and a nationwide class action lawsuit
brought by the EEOC alleging unlawful discrimina-
tion.  Mr. Donovan received his B.A. degree in
Political Science from Manhattanville College in
1994.  In 1998, Mr. Donovan received his J.D. from
Syracuse University College of Law. 
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Jackson Lewis Attorneys are “Leaders in Their Field”
We congratulate the 58 Jackson Lewis attorneys honored as 

“Leaders in Their Field” in the 2012 Chambers USA Legal Guide:
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For more information, see http://www.chambersandpartners.com/USA/Firms/137609-70555.
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In addition to individual attorneys, the following Jackson Lewis regional offices 
were ranked in the top two tiers in their respective areas:


