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Fifteen years after the U.S. Supreme Court held
that employers can be held strictly liable under

Title VII of the Civil Rights Act for harassment or
discrimination by their supervisors, the Court is pre-
pared to answer the question: “who is a supervisor?”
The Court will decide the question when it rules on
Vance v. Ball State University, 646 F.3d 461 (7th Cir.
2011), cert. granted, 133 S. Ct. 23 (U.S. 2012),
which was argued on November 26, 2012. 

The answer to this question is critical because of the
Supreme Court’s decisions in Faragher v. City of Boca
Raton, 524 U.S. 775 (1998) and Burlington Industries,
Inc. v. Ellerth, 524 U.S. 742 (1998). In determining
an employer’s potential liability for harassment
under Title VII, the Supreme Court’s holdings in
Faragher and Ellerth created a distinction between
harassment by a “supervisor” as opposed to that by 
a mere co-worker. The Court held that employers
are strictly liable for harassment inflicted by “super-
visors,” although employers can assert an affirmative
defense when the harassment by a “supervisor” 
did not result in a tangible employment action.
However, where the harassment or hostile work
environment is created by a co-worker, an employer
is not liable unless the complaining employee can
prove the employer was negligent in failing to 
discover the harassment or was negligent in remedy-
ing the harassment once discovered. Therefore,
whether an alleged harasser is a “supervisor” or mere
“co-worker” often is determinative in analyzing
employer liability in a Title VII case.

Conflicting Standards
The Supreme Court has never defined who qualifies
as a “supervisor” for purposes of imposing liability
on an employer in Title VII harassment and hostile
work environment claims. As a result, the federal
circuit courts of appeal have developed different
standards and reached different conclusions 
regarding how much authority an employee must
have over another employee to be considered a
“supervisor.” 

The Second, Fourth, Ninth, and Tenth Circuits con-
strued supervisory status broadly in this context. For

instance, in Whitten v. Fred’s Inc., 601 F.3d 231 
(4th Cir. 2010), the Fourth Circuit held an employ-
ee (harasser) who lacked the power to hire, fire,
demote, promote, or otherwise make decisions that
had an economic effect on another employee could
still be considered a supervisor. The critical ques-
tion, according to the Whitten Court, is whether the
employee’s alleged harassing conduct “is aided by
the agency relation.” The Fourth Circuit made clear
that “employees with only some measure of supervi-
sory authority” could be aided by the agency rela-
tion such that they should be considered “supervi-
sors,” and imposing vicarious liability on the
employer for their conduct would be proper. The
Whitten Court held, “The determinant is whether as
a practical matter [the harasser’s] employment rela-
tion to the victim was such as to constitute a contin-
uing threat to her employment conditions that
made her vulnerable to and defenseless against the
particular conduct in ways that comparable conduct
by a mere co-worker would not.” It noted that such
non-tangible employment actions by the harasser
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On his second day as North Carolina Governor,
Pat McCrory signed into law House Bill 4, a

comprehensive reform of North Carolina’s unem-
ployment insurance system. The law applies to new
claims for unemployment benefits filed on or after
July 1, 2013. 

One of the most significant provisions of the law 
is the reduction in the maximum weekly benefit
amount paid to the unemployed from $535 to $350
per week. House Bill 4 also reduces the maximum
duration of unemployment benefits from 26 weeks
to 20 weeks. In addition, for new claims filed on or
after July 1, 2013, the duration of benefits will be
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included giving the employee a list of tasks to
accomplish, controlling her schedule, and giving her
undesirable assignments. This position is essentially
consistent with Equal Employment Opportunity
Commission guidance, which provides that an indi-
vidual qualifies as an employee’s supervisor if the
individual: (1) has authority to undertake or recom-
mend tangible employment decisions affecting the
employee; or (2) has authority to direct the employ-
ee’s daily work activities. EEOC Enforcement Guidance:
Vicarious Employer Liability for Unlawful Harassment
by Supervisors, § III.A, No. 915.002 (June 18, 1999).

The First, Seventh, and Eighth Circuits, on the
other hand, have taken a narrower view of who
should be deemed a “supervisor.” In Vance, the case
before the Supreme Court, for example, the Seventh
Circuit held that to be considered a “supervisor” 
for purposes of imposing vicarious liability on an
employer under Title VII, an employee must have
the “power to directly affect the terms and condi-
tions of the plaintiff’s employment,” which “prima-
rily consists of the power to hire, fire, demote, 
promote, transfer, or discipline an employee.” 
Thus, in these Circuits, an employee who directs
and oversees another employee’s job duties on a 
regular basis likely would not be considered a
“supervisor” unless she has the power to make 
tangible, primarily economic, decisions about that
employee’s terms of employment. 

Vance v. Ball State University
Vance is a good example of how the differing stan-
dards may affect the outcome of a case. Maetta
Vance, a black employee in Ball State University’s
catering department, brought a Title VII hostile
work environment claim against the University
based on the actions of several fellow employees,
including Saundra Davis. Vance alleged that Davis
hit her, threatened her, and made racially disparag-
ing comments toward her on multiple occasions.
Vance also alleged that Davis held and utilized the
“authority to tell [Vance] what to do.” The Seventh
Circuit found this proffered evidence of supervisory-
status insufficient. It held that because there was no
evidence Davis had the power to “hire, fire, demote,
promote, transfer, or discipline” Vance, Davis did
not have sufficient power to be her supervisor and
thereby her conduct cannot be imputed to the
University. The Seventh Circuit directly rejected the
invitation to “join[] other circuits in holding that
the authority to direct an employee’s daily activities
establishes supervisory status under Title VII.” 

Supreme Court Oral Argument
At the November 26 oral argument, Justice Elena
Kagan, likely referencing her experience as Dean of
Harvard Law School, made the following comment,
highlighting the need for a broad interpretation,

“Professors don’t have the ability to fire secretaries,
but professors do have the ability to make secre-
taries’ lives living hells.” Remarkably, none of the
attorneys who argued the case, even Ball State
University’s attorney, challenged that viewpoint, and
all appeared to agreed that an employee who directs
other employees’ day-to-day activities may be a
supervisor under Title VII, even if the individual
lacks the authority to take tangible action against
other employees. 

Ball State University’s attorney, however, argued
that even under this broader standard, based on the
factual record, Davis would not qualify as Vance’s
supervisor. This prompted Justice Antonin Scalia to
ask, “So there is nobody here defending the Seventh
Circuit?” There were, however, a number of justices
in the room that appeared to defend the Seventh
Circuit’s standard. Chief Justice John Roberts and
Justice Samuel Alito expressed concerns that the
broader standard articulated by the EEOC and the
Second, Fourth, Ninth, and Tenth Circuits does not
provide a bright-line rule, like that articulated by
the Seventh Circuit, to sufficiently aid lower courts.
Chief Justice Roberts noted the benefit of the
Seventh Circuit’s bright-line standard was that it
avoided requiring courts to make case-by-case deter-
minations. Justice Anthony Kennedy also suggested
that the Seventh Circuit’s standard might be the
best answer when coupled “with an increased duty
of care on the part of the employer to take the neces-
sary steps to prevent forbidden harassment.”

If Court Adopts a Broad Definition
The Supreme Court is expected to decide Vance by
June, when its term ends. If the Supreme Court
adopts the broader standard articulated by the
EEOC, the Fourth Circuit, and several Circuit
Courts, the scope of employer liability for harass-
ment will expand. Such a broad standard would
mean that many lower-level employees, whom
employers have not traditionally classified as 
“supervisors,” will qualify as “supervisors” under
Title VII. As a result, employers likely will find
themselves subject to more claims of discrimination
and harassment and will have increased exposure for
such claims. Thus, if a broad standard is adopted,
employers should immediately review their 
operations, reevaluate job descriptions for certain
employees, and carefully consider future hiring and
promotion decisions. Employers also should consider
conducting additional and expanded training on
harassment prevention and reporting harassment 
in the workplace. 

If you have any questions, please contact 
Partner Andreas N. Satterfield, Jr., at 
SatterA@jacksonlewis.com, or Associate Jonathan
Roth, at Jonathan.Roth@jacksonlewis.com, in the
Greenville office.
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based on a sliding scale of 5 weeks to 20 weeks, tied
to the North Carolina’s seasonal adjustable statewide
unemployment rate. 

The new law eliminates the health exclusion that
currently allows a claimant to avoid disqualification
from benefits if the claimant can prove he or she left
work due to a disability or other health condition.
The health exclusion also applies if the claimant
proves that he or she left work due to a disability or
health condition of the claimant’s minor child, par-
ent, or immediate family member. 

The law also makes significant changes to “attached
claims” for employees to receive unemployment
benefits during periods of work slowdowns or tem-
porary layoffs. One change limits North Carolina
employers to filing only one attached claim per
employee per a calendar year and limiting the 
period of partial unemployment for which an
attached claim is filed to 6 weeks. 

The unemployment measure also redefines North
Carolina’s statutory definition of “suitable work,”
which governs a claimant’s continued eligibility for
unemployment benefits. The law provides that after
receiving 10 weeks of unemployment benefit pay-
ments a claimant must accept any “suitable work,”
now defined as any offer of employment paying at
least 120% of the claimant’s weekly benefit amount.

Finally, the law eliminates “substantial fault” as a
means by which North Carolina employers could at
least partially disqualify a claimant from obtaining

unemployment benefits. The elimination of substan-
tial fault as a defense likely will result in an even
greater emphasis on workplace “misconduct” as the
principal basis by which North Carolina employers
can defend against claims for unemployment bene-
fits where the employee is separated by termination. 

Best practices for North Carolina employers to
defend against unemployment benefit claims
include: 

• documenting employees’ acknowledgement of
receipt of written workplace policies, and 

• enforcing and documenting progressive discipline. 

In addition, North Carolina employers should 
consider reviewing closely their Form NCUI 104,
which is issued by the Division of Employment
Security each November. The Form NCUI 104
details the employers’ unemployment insurance tax
rate calculation for the succeeding calendar year. 
A North Carolina employer can file a protest with
the Division of Employment Security if an error
occurred in the preparation of the Form NCUI 104.
In addition, because North Carolina unemployment
insurance tax rates are determined under an experi-
ence rating system, in some instances an experience
rating employer can make a voluntary contribution
to reduce its unemployment insurance tax liability.
The contribution must be made to the Division of
Employment Security within 30 days of the mailing
of the Form NCUI 104. 

If you have any questions about the new law,
please contact Partner Ted N. Kazaglis, at
Kazaglis@jacksonlewis.com, or Associate Paul
Holscher, at Paul.Holscher@jacksonlewis.com, 
of the Raleigh-Durham office.
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Workplace laws, regulations, trends, and strategies change and evolve every day. Our blogs — written
by Jackson Lewis attorneys and focusing on key issues and industries — can help you stay informed

about these developments. Find all of our blogs, including our newest, E-Discovery Law Today, at
http://www.jacksonlewis.com/blogs.php and subscribe to receive notices by e-mail. 
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Sign Up for Online Workplace Law News
Looking for help staying on top of workplace law developments? Register for free e-mail delivery of
Preventive Strategies Online Workplace Law News to have our legal updates sent to your inbox regularly.
Read what our professionals are saying about labor, employment, benefits, and immigration issues and
developments. Go to http://www.jacksonlewis.com, click on “sign-up” at the top or the bottom of the
homepage, and complete the electronic form. (Your information is confidential and will not be shared
with a third party.)
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Round and Round We Go: 
A Roundtable on Top Client Concerns

Moderator: Stephanie Lewis
Commerce Club of Greenville

Greenville, SC

~ May 30, 2013 ~

We will discuss key challenges that employers face today and focus on what you can do. 
This session will be packed full of interactive, robust discussion of employment, and wage 
and hour and labor law happenings with humorous, and sometimes outrageous anecdotes 

(you know we can’t make this stuff up)!

Fearless Firing: Saying ‘Goodbye’ 
Without a Courthouse Reunion
Speakers: Ellison McCoy and Andy Satterfield

Commerce Club of Greenville
Greenville, SC

~ August 22, 2013 ~

It’s never easy when an employee must be let go. This presentation will focus on 
the most prudent approaches to termination, best practices in documentation, and 
practical steps for winning unemployment claims. Specific items addressed include:

• Conducting appropriate and complete investigations 
• Creating clear and decisive documentation 
• Negotiating and drafting separation agreements to limit risk 
• Protecting your valuable resources through the use of restrictive covenants 
• Handling unemployment claims to avoid adverse decisions and testimony 

11th Annual Jackson Lewis Employment 
Law Conference & Golf Invitational

Pinehurst Resort
Pinehurst, NC

~ September 18 - 20, 2013 ~

Go to www.jacksonlewis.com/events to check out these and other Jackson Lewis events.
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