
1
www.jacksonlewis.com

North Carolina Governor Bev Perdue has issued
an Executive Order establishing the Governor’s

Task Force on Employee Misclassification.  The Task
Force’s mission is to assure workers who are employ-
ees are treated as such by their employers. Executive
Order No. 125, issued August 22, 2012, sets up 
a 16-member group, chaired by North Carolina
Insurance Commissioner Wayne Goodwin, to for-
mulate ways to combat the practice of employers
misclassifying employees as independent contractors
in North Carolina. Other members of the Task Force
include the Secretary of the Department of Revenue,
Secretary of the Department of Commerce, Assistant
Secretary of the Division of Employment Security,
the Commissioner of Labor, the Attorney General,
and the General Manager of the North Carolina
Rate Bureau, among others. 

One of the specific duties placed on the Task Force
in the Executive Order is to: 

Identify ways to increase the filing of complaints by
employees and other members of the public against
noncompliant employers, including a simplification
of the process by which workers can report suspected
violations of the laws.

Wasting no time, the Task Force held its first meet-
ing in September 2012 with the intent of issuing
recommendations in 2013. Insurance Commissioner
Goodwin asked Task Force members to contact 
representatives from Ohio, Florida, Texas and 
New York to find out how regulatory officials 
coordinate communication between agencies to
identify offenders. In a letter to Task Force mem-
bers, Insurance Commissioner Goodwin on October
3 wrote, “Please identify any barriers that you
believe may inhibit your agency’s ability to share
information and most importantly, proposed actions
to overcome those barriers.”

Government focuses on misclassification for two
major reasons: 1) to stop the loss of state payroll tax
dollars as a result of fewer employees being reported;

and 2) to assure workers’ compensation insurance
coverage for misclassified employees. Although the
State of North Carolina has not published estimates,
the Internal Revenue Service estimates that misclas-
sification deprives the federal treasury of $2.7 billion
a year in unpaid tax revenue. The increased commu-
nication and cooperation between the State agencies
likely will increase audits and enforcement action
focused on independent contractors.

North Carolina employers should consider taking
steps now to evaluate, identify and correct any 
misclassification issues. Jackson Lewis attorneys 
are prepared to assist.  The following best practices
should be considered also:

• Conduct an audit of any individuals classified as
independent contractors.

• Follow  these criteria to establish and maintain
independent contractor status:

- Explain the result desired from the work but do
not control the manner and means by which it
is accomplished.

- Utilize the independent contractor in roles and
on projects that are not performed typically by
employees.

- Have a written agreement. 

- Do not terminate independent contractors; 
end their contract.

- Do not allow independent contractors to use
your internal administrative staff.

- Do not refer to independent contractors as
employees and do not include them in company
events where employees are typically invited.

- Use a performance-based or project-based 
compensation structure.

- Allow the independent contractors to use 
assistants that they select and hire.
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- Remind the independent contractors of their
ability to perform work for other companies.

- Within certain limitations, allow independent
contractors to set their own hours.

- Do not provide the same training to independ-
ent contractors that employees receive.

- Have independent contractors keep track of
their time under their own system and have
them send invoices for their work.

- Have the independent contractor supply their
own tools and equipment.

- Make the independent contractors responsible
for their own expenses or pay pursuant to 
contractual arrangement on invoice.

North Carolina has sent a clear message: it is pre-
pared to eradicate the misclassification of employees
as independent contractors in the state. Now is the
time to evaluate and correct any potential problems.
Jackson Lewis attorneys can help.  Please contact
Ted N. Kazaglis, at Kazaglis@jacksonlewis.com,
with any questions.

H-1B visas are the most popular employment-
based visa for professional workers. Despite the

program’s popularity and proven success in bringing
educated professional workers to the U.S., it is sub-
ject to a cap of 65,000 per fiscal year. An additional
20,000 are reserved for individuals holding a mas-
ter’s degree or higher from a U.S. institution.  

In the past, H-1B visa numbers ran out very quick-
ly. In 2008, the H-1B numbers for fiscal year 2009
(beginning in October 2008) were hit on the first
day they became available. The economic recession
that began in the fall of 2008 affected the hiring 
of foreign workers and, for a few years, the cap was
not hit until well into the fiscal year. This past year,
however, the economic situation improved and the
H-1B cap for fiscal year 2013 was hit on June 11,
2012. That means that the earliest an employer can
hire an individual in H-1B status is for a start date
of October 1, 2013.

There are alternatives to H-1B visas for employers
who have missed the 2012 cap. Employers that
want to hire a qualified foreign national should 
consider exploring the alternatives discussed below
before deciding that the person cannot be hired
because H-1B visas are no longer available. 

H-1B Porting
If an individual is already in H-1B status, then he 
or she has already been counted against a previous
cap and can now “port” to another employer 
without being subject to the cap. This only works 
if the individual is not porting from a cap-exempt
employer (an institution of higher education, a not-
for-profit entity related or affiliated to an institution
of higher education, or a not-for-profit research
organization or a governmental research organiza-
tion). Additionally, employers should inquire how
many years the individual has already been in H-1B

status. Typically, there is a six-year limit for an 
individual to be in the U.S. in H-1B status. 

Optional Practical Training (OPT)
Students are given a year after graduation to work
with “optional practical training.” This time can be
extended by the “cap gap” legislation if they miss
the H-1B cut off. Furthermore, if a student’s degree
is science-, technology-, engineering- or mathemat-
ics-related (STEM-related), and the employer is an
E-Verify employer, the student’s OPT is extended
by an additional 17 months. Therefore, STEM-OPT
students have a total of 29 months to work after
graduation without requiring a visa.

TN, L-1s, and O-1s
If the employee is a Canadian or Mexican profession-
al, a NAFTA Professional TN visa may be appropri-
ate. If the employee is transferring for a short time
from an affiliated company abroad, an L-1 visa 
may be used. If the employee is an “extraordinary”
employee that has had many achievements in his or
her field of expertise, an O-1 visa may work for that
employee. The O-1 visa can be especially helpful for
researchers and other positions requiring particularly
highly qualified individuals.

Short-Term Visas: J-1, B-1 Business Visitor
If the employee cannot port an H-1B, is not a stu-
dent with OPT and there is no appropriate visa 
categories, then a short-term nonimmigrant visa
option may be viable. The Foreign Affairs Manual
allows for a B-1 to be issued in lieu of an H-1B.
There are many restrictions on this category. Most
notably, the individual cannot receive a salary or any
other remuneration from a U.S. source. The remu-
neration or income for services must be provided 
by the business entity located abroad. Alternatively,
depending on the skill level of the employee, the

2

EDITORIAL BOARD:

Richard McAtee, Esq.
919-854-0044
mcateer@jacksonlewis.com

Ted N. Kazaglis, Esq.
919-854-0044
kazaglis@jacksonlewis.com

Roger S. Kaplan, Esq.
631-247-0404
kaplanr@jacksonlewis.com

Mei Fung So, Esq.
212-545-4000
som@jacksonlewis.com

This update is provided for infor-
mational purposes only. It is not
intended as legal advice nor does it
create an attorney/client relation-
ship between Jackson Lewis LLP
and any readers or recipients.
Readers should consult counsel of
their own choosing to discuss how
these matters relate to their indi-
vidual circumstances. Reproduction
in whole or in part is prohibited
without the express written consent
of Jackson Lewis LLP.

This update may be considered
attorney advertising in some
states. Furthermore, prior results
do not guarantee a similar 
outcome.

Jackson Lewis LLP represents man-
agement exclusively in workplace
law and related litigation. Our
attorneys are available to assist
employers in their compliance
efforts and to represent employers
in matters before state and federal
courts and administrative agencies.
For more information, please 
contact the attorney(s) listed or 
the Jackson Lewis attorney with
whom you regularly work. 

© 2012, Jackson Lewis LLP

JACKSON LEWIS 
CAROLINA OFFICES

GREENVILLE OFFICE
One Liberty Square
55 Beattie Place
Suite 800
Greenville, SC  29601
864-232-7000
Stephanie E. Lewis, 
Managing Partner

RALEIGH-DURHAM OFFICE
1400 Crescent Green
Suite 320
Cary, NC  27518
919-854-0044
Richard S. McAtee, Managing Partner H-1B Alternatives: 

What to Do When No H-1Bs are Available



3
www.jacksonlewis.com

Workplace laws, regulations, trends, and strategies change and evolve every day. Our blogs — written
by Jackson Lewis attorneys and focusing on key issues and industries — can help you stay informed

about these developments, almost as quickly as they happen.  Find all of our blogs, including our two newest,
Non-Compete and Trade Secrets Report and Affirmative Action & OFCCP Law Advisor, at http://www.
jacksonlewis.com/blogs.php and subscribe to receive notices by e-mail.  Following is a sample of recent headlines:

Workplace Law Implications of the 2012 Presidential Election

Leave Sharing Programs and Other Steps Employers Can Take to Assist Employees Affected by Hurricane Sandy

Recent OFCCP Settlements Highlight Agency’s Continued Focus on Applicant-to-Hire Adverse Impact

Appeals Court Rules Change to Workweek, Even to Reduce Overtime Costs, Not Unlawful

Construction Employers:  What to Expect in 2013!

New NCAA Rules Aim at Holding Coaches Accountable

Adverse Impact on Co-Workers of a Requested Accommodation under ADA Relevant in Determining Essential Functions

Federal Court Panel Hears Arguments on NLRB Workers’ Rights Posting Requirement

Paying Employees During Natural Disasters

Jackson Lewis Blogs

employer can initiate a Trainee or Intern Program
and utilize the J-1 program or even an H-3 Trainee
program. The Department of State is currently
revising its policy on the use of B-1 in lieu of 
H-1B, so this program may be changing soon.

In short, while it can be difficult, and sometimes
requires flexibility and creativity, it is possible for
employers to bring in desirable foreign national
workers after the H-1B cap has been reached. For
more information, please contact Nicola A. L. Prall,
at PrallN@jacksonlewis.com.

Stephanie E. Lewis Leads 
Greenville Office
We are pleased to announce that Stephanie E.
Lewis has assumed the role of Managing Partner 
of the Greenville, South Carolina office.  She is 
now the 10th female attorney to head one of our 
49 locations.  Ms. Lewis’s former responsibilities as
Litigation Manager for the Greenville office have
been passed to Partner Ellison F. McCoy.

Ms. Lewis has a long history of success in leadership
positions, including as Co-Chair of our Pro Bono
Committee.  In addition to her new responsibilities
for the day-to-day operations of the Greenville
office, Ms. Lewis continues to concentrate on her
employment litigation practice, representing firm
clients in a wide range of matters, including Title
VII, sexual harassment, pay discrimination, and 
disability discrimination issues.  A demonstrated

leader, Ms. Lewis serves on the Board of Directors of
the Federal Bar Association, Executive Committee
of the Board of Directors for United Ministries,
Women Attorney’s Subcommittee for United Way’s
Women Leadership Committee, and Paralegal
Advisory Board for Greenville Technical College.

As Litigation Manager, Mr. McCoy is responsible 
for overseeing all new and active litigation matters
in the Greenville office as he continues to handle 
a variety of employment matters and to counsel
clients on compliance issues and litigation avoidance
strategies.

Sandi Wilson Joins Greenville Office
We are pleased to welcome Sandi R. Wilson to the
Greenville office as Of Counsel and Joshua Mark
Krasner to the Raleigh-Durham office as Of
Counsel.
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Ms. Wilson represents businesses in all aspects of
employment litigation before state and federal
courts in South Carolina.  Ms. Wilson is also 
committed to offering counseling on litigation 
prevention.  Ms. Wilson has extensive ties to the
local community, including as a graduate of
Leadership Greenville, Class 31, and the Furman
University Women’s Leadership Forum.

Mr. Krasner focuses his practice on employment-
related litigation and labor relations issues. He
served as a judicial law clerk to Justice I. Beverly
Lake, Jr., of the North Carolina Supreme Court. 
In addition, he serves on the Board of Directors of
Marbles Kids Museum and Smiles for a Lifetime.

Jackson Lewis Recognized as
Employment Litigation “Powerhouse”
and “Standout”
We are pleased to announce the firm has been recog-
nized as both a “Powerhouse” and “Standout” in
employment litigation in a national survey of more
than 350 corporate counsel published in the BTI
Litigation Outlook Report 2013.  According to
BTI, Jackson Lewis stands “apart from the rest,” 
and has “positioned [itself] with the world’s most
demanding companies as the ones corporate counsel
would most like to have by their side in head-to-
head competition.”  Jackson Lewis was also named
“The Employment Litigation Powerhouse” in the
previous BTI Litigation Outlook.

We are honored by this recognition and realize these
accolades are a result of our clients’ confidence in the
firm.

Honors for Jackson Lewis
The Chambers USA Legal Guide has selected more
than 50 Jackson Lewis attorneys as “Leaders in their
Fields,” including:  Ashley B. Abel (Greenville),
Patricia L. Holland (Raleigh-Durham), Stephanie
Lewis (Greenville), Richard S. McAtee (Raleigh-
Durham), and Andreas N. Satterfield, Jr.
(Greenville).

We are pleased to announce that U.S. News and
Best Lawyers® have ranked Jackson Lewis in Tier 1
nationally, in Employment Law – Management,
Labor Law – Management, and Litigation – Labor 
& Employment, in the U.S. News – Best Lawyers
“Best Law Firm” Rankings for 2013.  The “rankings
are based on a rigorous evaluation process that
includes the collection of client and lawyer evalua-
tions, peer review from leading attorneys in their

field, and review of additional information provided
by law firms as part of the formal submission
process.”  Our Greenville and Raleigh-Durham
offices are ranked Tier 1 in the Metropolitan
Rankings.  Our Greenville office is ranked Tier 1 
in Employment Law – Management, and our
Raleigh-Durham office is ranked Tier 1 in
Litigation – Labor & Employment.

In addition, we are pleased to announce that more
than 80 Jackson Lewis attorneys are named in the
2013 list in The Best Lawyers in America®.  Best
Lawyers is based on a national survey involving more
than 4 million detailed evaluations of lawyers by
other lawyers.  Listed in the 2013 Best Lawyers are
Patricia L. Holland, Richard S. McAtee, Allison
E. Serafin, and Ann H. Smith of our Raleigh-
Durham office and Andreas N. Satterfield, Jr., 
of the Greenville office.  

We are proud to congratulate Ashley B. Abel, M.
Robin Davis, Patricia L. Holland, Richard S.
McAtee, and Andreas N. Satterfield, Jr. on being
named by North Carolina and South Carolina Super
Lawyers® as among the top attorneys in those states.
Only five percent of the lawyers in a state are named
by Super Lawyers® each year.

Matthew D. Duncan, Paul S. Holscher,
Stephanie E. Lewis, Nicola A. L. Prall, Allison
E. Serafin, and Sandi R. Wilson are listed by 
Super Lawyers® as Rising Stars.

Congratulations to all!

SAVE THE DATE!
2nd Annual

Surveying the Workplace 
Law Landscape

Wednesday, February 27, 2013
1:00 p.m. – 5:00 p.m.

Cocktail Reception to follow

North Carolina Museum of Art
Raleigh, NC

• • • • •

Registration details will be available at 
www.jacksonlewis.com/events


