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The Patient Protection and Affordable Care Act
(PPACA) amended the Fair Labor Standards Act

(FLSA) to require employers to provide break time
and a private place for employees to express breast
milk for nursing children. While it did not create a
private right of action against an employer, accord-
ing to a federal district court in Iowa, the PPACA
amendments to the FLSA extended the wage-and-
hour law’s existing prohibition against employer
retaliation for worker complaints about FLSA viola-
tions to complaints over the new lactation rights.
Salz v. Casey’s Mktg. Co., No. 11-cv-3055 (N.D.
Iowa, July 19, 2012). Thus, while the plaintiff’s
PPACA non-compliance claim must be filed with
the Department of Labor, rather than a court, she 
may sue the employer directly for retaliation and
constructive discharge under the FLSA. This is the
first court to rule on a claim under the PPACA.

Plaintiff, Stepheni Salz, worked for a convenience
store. On April 17, 2011, she returned to work after
a leave of absence related to the birth of her child.
She was a nursing mother at the time she returned
to work. Salz’s supervisor assured her the store’s
office was a secure and private place to express breast
milk, and Salz believed the office to be a secure and
private place for her to do so.

Two months later, Casey’s Marketing Company
acquired the convenience store where Salz worked.
A few weeks after that, Salz noticed an operating
video camera in the office. The video camera had
been installed in the office around the time of
Casey’s Marketing’s acquisition of the store. 
Salz was not informed of its presence.

Salz told the store’s management the camera made
her uncomfortable. She was advised by management
to cover the camera with a plastic bag, rather than
disable the camera. Management refused to provide
any other accommodation. Still uncomfortable with
the camera, Salz continued to complain to manage-
ment. She claimed that because of the situation, she
suffered decreased milk production, which affected
her ability to feed her child. Salz subsequently was
reprimanded for allegedly failing to fill an ice cream
machine, failing to put hot dogs on a grill, and 
leaving dirty dishes. She later left her position. 

The District Court dismissed Salz’s PPACA claim,
finding it did not provide a private right of action.
Significantly, the Department of Labor, in regula-
tions released in December 2010, stated that claims
should be filed directly with the DOL, not the
courts. In an enforcement action, the DOL then may
seek injunctive relief in federal district court should
it be unable to obtain voluntary compliance from
the employer. See 75 Fed. Reg. 80073. In addition,
the court noted the PPACA does not require
employers to compensate employees for time
expressing breast milk (unless the employer grants
paid breaks to all employees), and that enforcement
was limited to unpaid wages. See 29 U.S.C. §216(b).

The District Court found, however, that Salz’s retali-
ation and constructive discharge claims should not
be dismissed. The FLSA prohibits discrimination
against an employee for filing a complaint or insti-
tuting a proceeding “under or related to this chap-
ter.” While the PPACA allows a claim for unpaid
wages only, § 215(a) (3) of the FLSA provides a 
separate cause of action with separate remedies
should an employer “discharge or in any other 
manner discriminate against” the employee “because
such employee has filed any complaint … under or
related to” the FLSA, including a complaint under
the breast feeding provision.

The court found that once an employer disciplines,
discharges, or otherwise discriminates against an
employee as a result of an employee’s complaint 
concerning an alleged violation of the PPACA, 
it has violated not only the PPACA, but also the
anti-retaliation provision of the FLSA.
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The U.S. Securities Exchange Commission (SEC)
has made its first award to an employee-inform-

ant pursuant to the whistleblower provisions of the
2010 Dodd-Frank Act (DFA). According to the
SEC, a whistleblower’s assistance led to court-
ordered sanctions against an organization totaling
more than $1 million, of which $150,000 has been
collected thus far. The informant has been paid
$50,000 to date and stands to gain more as the SEC
collects additional money. The informant’s award
derives from the DFA’s so-called “bounty” provi-
sions. These authorize the SEC to award employee
whistleblowers between 10%-30% of a sanction
that exceeds $1 million, if the SEC determines that
the whistleblower’s information was high-quality,
based on original information, and led to a success-
ful SEC enforcement action.

According to the SEC’s announcement, the whistle-
blower provided information and cooperation of the
sort it hoped the bounty program would attract.
In accordance with the DFA’s anti-retaliation and
identity protection provisions, the SEC did not dis-
close the whistleblower’s identity. The SEC’s
release is silent as to whether the sanctioned organi-
zation had an effective internal reporting (“hot-line”)
process, whether the employee reported the matter
internally, or whether the employee bypassed any
internal reporting process at the organization.

The SEC states that since it launched this whistle-
blower program in August 2011, it has received
approximately eight tips per day. The Chief of the
SEC’s Whistleblower Office stated: “The fact that
we made the first payment after just one year of
operation shows that we are open for business and
ready to pay people who bring us good, timely
information.”

This latest development illustrates dramatically that
employees are becoming increasingly aware of the
DFA’s whistleblower provisions, and are not reluc-

While employers are required to comply with the
PPACA and may be subject to suit by the DOL for
any violations, they will not be subject to employ-
ees’ private lawsuits for failing to provide qualifying
employees opportunities to express breast milk.
However, this decision also points out an expansion
of the anti-retaliation protections of the FLSA to
include the exercise of lactation rights provided by

the PPACA and enforcement remedies previously
unavailable. 

Employers should review their breast feeding poli-
cies to ensure compliance with the law. Jackson
Lewis attorneys are available to answer questions
about Salz and to review workplace 
policies.

tant to invoke them. At an estimated 2,080 tips
per year, employees are providing a steady stream of
information to the SEC about the alleged misdeeds
(real or perceived) of organizations subject to the
SEC’s reach. Employing organizations having effec-
tive internal reporting and investigative mecha-
nisms, and credibility with employees about their
willingness to protect informants from retaliation,
stand a better chance of encouraging employees to
bring complaints to their attention rather than to
the SEC’s. Nevertheless, with its substantial award
provisions, the bounty program will be a challenge
to all organizations.
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Lillian Chaves Moon is Of Counsel in
the Orlando, Florida office of Jackson
Lewis LLP.  Ms. Moon earned a
Bachelor of Arts degree in 1995 and
her Juris Doctor degree in 2000 from
Brigham Young University in Provo,
Utah. The majority of her practice is
devoted to employment litigation,
defending employers in federal and
state courts, as well as before the
EEOC and other administrative agen-
cies.  She also provides clients with
day-to-day advice and counseling
regarding employer policies and vari-
ous workplace law issues as they
arise. In addition, prior to practicing
in Florida, Ms. Moon served as an
appellate attorney for the United
States Department of Labor in
Washington, D.C., representing the
Secretary of Labor in federal appel-
late courts in cases brought pursuant
to the Occupational Safety and
Health Act.  Ms. Moon is a member
of the Florida Bar, and the U.S.
Supreme Court Bar.

This update is provided for informa-
tional purposes only. It is not intended
as legal advice nor does it create an
attorney/client relationship between
Jackson Lewis LLP and any readers or
recipients. Readers should consult
counsel of their own choosing to dis-
cuss how these matters relate to their
individual circumstances. Reproduction
in whole or in part is prohibited with-
out the express written consent of
Jackson Lewis LLP.

This update may be considered attor-
ney advertising in some states.
Furthermore, prior results do not
guarantee a similar outcome.

Jackson Lewis LLP represents man-
agement exclusively in workplace law
and related litigation. Our attorneys
are available to assist employers in
their compliance efforts and to repre-
sent employers in matters before
state and federal courts and adminis-
trative agencies. For more informa-
tion, please contact the attorney(s)
listed or the Jackson Lewis attorney
with whom you regularly work. 
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Jackson Lewis Attorneys Honored
We are proud to announce that The Best
Lawyers in America® has named Jackson Lewis
attorneys to its 2013 list.  The Best Lawyers
list is based on a national survey involving
detailed peer evaluations.  The following
attorneys from our Florida offices are named
for 2013:

David E. Block (Miami)
Pedro P. Forment (Miami)
Richard N. Margulies (Jacksonville)
Susan K. McKenna (Orlando)
Thomas R. Smith (Miami)
Donald C. Works, III (Orlando) 

In addition, each year, Florida Trend Magazine
names Florida attorneys as Legal Elite. 
This year Susan McKenna, Partner in our
Orlando Office, was selected as a Legal Elite
practicing Labor & Employment Law. Jordan
Rappaport, an associate in our Miami office,
was named an “Up and Comer,” an award
reserved for attorneys who are 40 years of 
age or younger.

Congratulations to all!

Jackson Lewis
News
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Political motives are no strangers to wage-hour
legislation. At least one bill introduced in

Congress recently smacks of election year politick-
ing and could have troubling consequences for
employers in Florida and nationwide.

On June 6, 2012, Congressman Jesse Jackson, Jr.
(D-IL), and 23 co-sponsors, introduced the
“Catching Up to 1968 Act of 2012.”  This bill 
proposes to raise the federal minimum wage for
non-tipped employees from $7.25 an hour to
$10.00 an hour under the Fair Labor Standards Act.
The minimum wage in Florida stands at $7.67 an
hour.  The bill also calls for automatic increases in
the minimum wage indexed to the Consumer Price
Index (CPI).  The minimum wage for tipped
employees would stand at 70 percent of the non-

tipped employee minimum wage.  Rep. Jackson
claims the purchasing power of the 1968 minimum
wage is approximately $11.00 an hour today and
that a minimum wage of $10.00 an hour helps
“catch up to 1968.”  Rep. Jackson’s bill arguably
would benefit Democratic candidates whose political
appeals are directed to lower-wage earners.  

But critics of the legislation note that passage of this
bill means employers would take a hit.  An immedi-
ate 38 percent increase in labor costs could force
many businesses out of business.  Other businesses
might be forced to conduct layoffs or raise prices of
their products and services in order to offset the
increased cost of labor.  

We will keep an eye out on this bill and continue to
keep you updated on these and similar issues.  For
more information, please contact the Jackson Lewis
attorney with whom you regularly work or Donald
Works, III, worksd@jacksonlewis.com, and
Matthew Klein, Matthew.Klein@jacksonlewis.com.

In good news for Florida employers, the latest state
appellate court to address whether the Florida

Civil Rights Act (FCRA), which prohibits 
discrimination based on race, color, creed, sex,
nationality, age, disability, or sexual orientation, 
covers pregnancy discrimination has found the
FCRA does not prohibit pregnancy discrimination.
Delva v. Continental Group, Inc., 2012 Fla. App.
LEXIS 11966 (Fla. 3d DCA July 25, 2012).  

This is one of only three Florida appeals court deci-
sions on the issue; however, it aligns with one, but is
in conflict with the other.  See Carisillo v. City of Lake
Worth, No. 502004-CA-010584-XXXMBAJ (Fla.
4th DCA Sept. 10, 2008); O’Loughlin v. Pinchback,
579 So. 2d 788 (Fla. 1st DCA 1991).  Delva is in
conflict with Carisillo, in which the court found the
claim essentially equal to gender discrimination.
The Delva court has certified a conflict with Carsillo,
meaning the Florida Supreme Court may decide 
the issue and end the conflict.  The conflict has par-
ticular significance for employers in South Florida.
The Third DCA, covering Miami-Dade County, is

neighbor to the Fourth DCA, which covers Broward
and Palm Beach.  Therefore, whether a female
employee can bring a cause of action under the
FCRA for pregnancy discrimination depends on 
the court in which she files her case.

The Delva court examined both O’Loughlin and
Carisillo, ultimately agreeing with the reasoning in
O’Loughlin. The O’Loughlin court relied heavily on
the U.S. Supreme Court’s General Electric Co. v.
Gilbert, 429 U.S. 125 (1976), which determined
that discrimination based on pregnancy was not sex
discrimination under Title VII of the Civil Rights
Act.  Later, the Pregnancy Discrimination Act of
1978 (PDA) amended Title VII to prohibit 
discrimination based on pregnancy.  The O’Loughlin
court found it significant that the Florida
Legislature did not amend the state law to include
such a prohibition.  

Pregnant employees in Florida may bring an action
under the PDA.  However, many plaintiffs prefer
the FCRA, with its four-year statute of limitations
(in contrast, Title VII requires filing suit within 90
days after receiving a right-to-sue letter from the
Equal Employment Opportunity Commission) and
no cap on compensatory damages (Title VII caps
vary based on the size of the employer).

We will keep you posted as this issue continues to
develop in the appellate courts.
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Jackson Lewis LLP represents management 
exclusively in employment, labor, benefits and 
immigration law and related litigation.

The firm has more than 700 attorneys practicing in 
49 locations nationwide.

Jackson Lewis represents employers before state 
and federal courts and administrative agencies on 
a wide range of issues, including discrimination,
wrongful discharge, wage/hour, affirmative action,
immigration, and pension and benefits matters.
Jackson Lewis negotiates collective bargaining 
agreements, participates in arbitration proceedings
and represents union-free and unionized employers
before NLRB and other federal and state agencies.
The firm counsels employers in matters involving
workplace health and safety, family and medical
leaves and disabilities.
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Jackson Lewis LLP 
666 Third Avenue
New York, NY 10017

Attn: Client Services 
or 
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Please include the title of this publication.

Recognizing Data Privacy and Security Issues: 
Strategies for Reducing Risk in the Evolving 

Wireless Workplace
Orlando:  Thursday, November 8, 2012 

Jackson Lewis Orlando Office

Speaker: Lillian Chaves Moon

What drives the need to manage privacy risks?

The intersection between workplace privacy and data security: where IT and HR coincide

Emerging privacy-related legislation and key regulations related to private 
employee and consumer information held by companies.

Where does social media fit in?

Does our company need a written security program and how do we develop one?

What do we do if we have a data breach?

To register or to find other programs, 
please visit www.jacksonlewis.com/events.

MANAGEMENT EDUCATION
Workplace Law Seminar


