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Adding to North Carolina’s substantial body of
case law on the enforceability of restrictive

covenants, the North Carolina Court of Appeals has
issued an opinion explaining a new level of judicial
scrutiny applicable to a non-compete provision in 
a franchise agreement. The decision creating a
“hybrid” level of scrutiny by which courts will
determine the enforceability of non-compete 
agreements in a franchisor-franchisee relationship
provides yet another reason to draft non-compete
agreements with attention to detail.

The Facts
In Outdoor Lighting Perspectives Franchising, Inc. v.
Harders, 2013 N.C. App. LEXIS 828 (N.C. Ct.
App. Aug. 6, 2013), the franchisor sought to
enforce a provision in its franchise agreement that
purported to bar a former franchisee from involve-
ment in a “Competing Business” for two years after
termination of the relationship. A “Competing
Business” was defined as any business “operating 
in competition with an outdoor lighting business”
or “any business similar to” the former franchisee’s
business. 

When the franchisor discovered the former fran-
chisee had opened an outdoor lighting business
within the restricted period, it filed suit asking for a
preliminary injunction barring the former franchisee
from operating. The trial court denied the motion
on the grounds that the non-compete agreement
was overbroad. The franchisor appealed, arguing
that the trial court applied the wrong level of judi-
cial scrutiny to the agreement and erroneously ruled
it too restrictive and unenforceable. 

Level of Scrutiny
The level of scrutiny a court applies may determine
whether a non-compete agreement will be declared
valid and enforceable or overbroad and unenforce-
able. The appellate court first tackled the question
of what level of judicial scrutiny should be applied
in a franchisor-franchisee context. Historically, the
Court explained, the level of scrutiny depended on
the circumstances leading to the formation of the
non-compete agreement and whether the agreement
was formed in relation to the sale of a business or
created incident to an employment relationship. 

Well-established North Carolina law provides that
non-compete agreements in an employment contract
are more rigorously scrutinized than those in a con-
tract for the sale of a business, the Court said. This
is because an employee may be more likely to yield
to pressure and accept an unreasonable restriction at
the time of his or her employment, while a business
owner may have greater leverage and can negotiate
the restrictive terms. 

New Level of Scrutiny
The franchisor argued the trial court erred by rely-
ing on case law from litigation over the validity of
non-compete provisions in the employment context,
rather than relying exclusively on those arising from
the sale of a business. It asked the Court to adopt a
bright-line rule that post-expiration non-compete
agreements in franchise agreements be subject to the
identical level of scrutiny as applied to non-compete
agreements in the sale of a business. The Court
declined to do so. 

The Court explained that the franchisee-franchisor
relationship does not fit neatly into either a sale-of-
business or an employment-relationship scenario. 
It noted that a franchisee “who ends his relationship
with the franchisor is, more likely than not, an 
individual possessing a skill set that makes him
capable of earning a livelihood in a variety of differ-
ent businesses.” Such an individual, the Court said,
“is not as likely to be as dependent upon his ability
to perform a specific type of work in a specific area
as is the case with the typical employee.” The Court
continued, “[U]nlike the situation which typically
arises from the sale of an established business, 
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in which the seller has spent years building up good
will in a particular area, a franchisor is likely to
receive the benefit of at least some of the good will
which was built up by the franchisee and has the
ability to sell at least some portion of that accumu-
lated good will to a new franchisee.” The Court
found that “these practical differences between the
typical employer-employee arrangement and the
typical buyer-seller arrangement preclude us from
concluding that the rules that typically govern
either arrangement should be applied with unbend-
ing rigidity in this situation.”

Thus, the Court concluded a “hybrid” standard
should apply, with the aim of ensuring the provi-
sions are not more restrictive than is necessary to
protect the legitimate interests of the franchisor. It
adopted elements from both standards, including
the reasonableness of the restriction’s duration, the
reasonableness of the restriction’s geographic scope,
and the extent to which the restriction is otherwise
necessary to protect the legitimate interests of the
franchisor. 

In evaluating the case at hand, the Court reasoned
that because the non-compete agreement prohibited
the franchisee from operating in geographic areas

relating to the franchisor’s affiliates that were not
competitive in the outdoor lighting market, the
agreement was overly broad in geographic scope.
Moreover, because the non-compete agreement was
drafted to prevent the franchisee from operating
“any business similar” to the franchisor’s, regardless
of whether it was competitive to the franchisor, it
restricted more activities than reasonably necessary
to protect the franchisor’s legitimate business inter-
ests. Thus, the Court affirmed denial of the fran-
chisor’s summary judgment motion.

Lesson
The most important lesson for franchisors seeking to
include non-compete agreements in their franchise
agreements is to appreciate that narrowly drawn 
definitions are critical to an enforceable agreement.
A court will not rewrite the agreement; it is limited
in its remedial powers. Non-compete agreements 
are enforceable in North Carolina, but they must 
be drafted with attention to details and restraint. 
If you have any questions or would like assistance
with your non-compete agreements, please contact
Ted Kazaglis, kazaglis@jacksonlewis.com, or
Matthew Duncan, duncanm@jacksonlewis.com, 
at (919) 854-0044.
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The U.S. Supreme Court has issued two highly
anticipated opinions in its latest complete term

that narrow employer liability in harassment and
retaliation cases under Title VII of the Civil Rights
Act. 

In Vance v. Ball State Univ., 133 S.Ct. 2434 (U.S.
2013), the Court adopted a narrow definition of
“supervisor” for purposes of imposing vicarious lia-
bility on an employer under Title VII, rejecting a
broader definition long-utilized by the Equal
Employment Opportunity and many federal circuit
courts. The Court held an employee is deemed a
“supervisor” only if he or she is empowered by the
employer to take tangible employment actions. The
Court explained a “tangible employment action” is
one that causes significant change in employment
status, such as hiring, firing, failing to promote,
reassignment with significantly different responsi-
bilities, or a decision causing significant change in
benefits against the victim.

This holding is critical because the Supreme Court
in Faragher v. City of Boca Raton, 524 U.S. 775
(1998), and Burlington Industries, Inc. v. Ellerth, 524
U.S. 742 (1998), created a distinction between
harassment committed by a “supervisor” and that
perpetrated by a mere coworker. The Court held
employers are strictly liable for harassment inflicted
by “supervisors” (although employers can assert an
affirmative defense when the harassment did not
result in a tangible employment action). However,
where the harassment or hostile work environment
is caused by a coworker, an employer is not liable
unless the plaintiff can prove the employer was neg-
ligent in discovering or remedying the harassment. 

The Court explained that its new, bright-line test
can be readily applied, which will aid parties in
assessing the strengths of a case and resolving dis-
putes early, sometimes even before a lawsuit is filed. 

Vance is an important victory for employers, giving
them greater opportunity for prevailing in litiga-
tion. Of course, documentary evidence will be essen-
tial to success. Employers should review and update
their policies to ensure they accurately describe the
employees empowered to take tangible employment
actions. 

The Court warned that employers seeking to shield
themselves from liability by concentrating all deci-
sion-making authority in a few individuals should
proceed cautiously. If a decision-maker is forced to
rely on recommendations from other employees who
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actually interact with the affected employee, the
employer may be held to have effectively delegated
the power to take tangible employment action to
the employees on whose recommendations the deci-
sion-maker relies. Additionally, even if the alleged
harasser no longer qualifies as a supervisor, his or her
authority over the victim remains relevant because,
according to the Court, the nature and degree of
authority wielded by the harasser is an important
factor in determining whether an employer was neg-
ligent. 

Employers were handed a second victory in Univ. of
Tex. Southwestern Med. Ctr. v. Nassar, 133 S.Ct. 2517
(2013). Relying on the statute’s text, the Court con-
cluded that a plaintiff seeking to prove retaliation
under Title VII must demonstrate that “but-for”
engaging in protected activity, he or she would not
have been treated adversely by his or her employer.
In reaching this conclusion, the Court rejected the
argument that a plaintiff could establish retaliation

merely by showing the intention to discriminate
was a “motivating factor” in the employment 
decision. 

Nassar is especially welcome news for employers. 
In 2012, 38 percent (or 37,836) of all charges filed
with the EEOC alleged retaliation. Retaliation is
now the most common type of unfair employment
practice alleged, surpassing both race and gender
discrimination. Although it is unlikely the Court’s
opinion will slow the tide of retaliation charges
filed, it may reduce the number of retaliation law-
suits by making it more difficult for a plaintiff to
prove retaliation and, in the words of Justice
Anthony Kennedy, help secure the dismissal of
“dubious claims at the summary judgment stage.”

If you have any questions about these decisions,
please contact Andreas N. Satterfield, Jr.,
sattera@jacksonlewis.com or (864) 232-7000.
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The holiday season is nearing and employer-
sponsored parties will soon be in full swing. The

opportunity to celebrate the season with coworkers 
can have unintended consequences. When alcohol is
served, employers may be the ones with a hangover
because of employees’ inappropriate conduct, such as
offensive language, unwelcome sexual advances and
alcohol-related automobile accidents. Consider the fol-
lowing ten tips for minimizing the risk for liability:

1. Remind employees of  substance abuse and
sexual harassment policies. Make sure
employees know your policies and that they
apply at company social functions. Make it clear
that employees are expected to act responsibly
during, and after, the event.

2. Consider not serving alcohol.

3. Provide plenty of  non-alcoholic beverages
and limit alcohol consumption. If alcohol is
served, consider limiting it to beer and wine,
limiting the number of hours the bar is open,
and use a ticket system to limit the number of
drinks that may be served and consumed.

4. Offer plenty of  food. Serve foods rich in starch
and protein to slow the absorption of alcohol in
the bloodstream. Avoid serving lots of salty,
greasy or sweet foods, which tend to make 
people thirsty.

5. Invite spouses and dates. Their presence is
likely to discourage inappropriate conduct.

6. Designate party managers and monitor 
conduct. Remind managers that even at a 

company party, they may need to enforce the
company’s substance abuse and anti-harassment
policies. Also, post managers at the door to mon-
itor guests as they leave the party.

7. Arrange alternate transportation. Anticipate
the need for alternative transportation (e.g., taxis)
and make arrangements in advance. Encourage
employees to use the alternative transportation
rather than drive themselves if they consume
alcohol. Provide transportation, at company
expense, to any guests who appear intoxicated.

8. Consider having the party off  site. Have the
establishment share responsibility (and, poten-
tially, liability) for consumption of alcohol.

9. Hire a professional bartender. Never use
supervisors or employees as bartenders and do
not let guests pour their own drinks. Professional
bartenders know how to respond to guests who
are consuming alcohol in excess and should have
exclusive authority to refuse to serve anyone who
appears intoxicated. 

10.Make attendance voluntary and avoid
engaging in business during the event.
Doing so will support the argument the event is
a social rather than a business event, reducing
the potential for liability if there is an alcohol-
related accident involving an employee or guest.

If you have any questions about workplace policies,
please contact Andreas N. Satterfield, Jr.,
sattera@jacksonlewis.com, (864) 232-7000.
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Honors for Jackson Lewis
The Chambers USA has selected 59 Jackson Lewis
attorneys as “Leaders in their Fields” for the 2013
edition of Chambers USA: America’s Leading Lawyers
for Business. The prestigious annual legal guide ranks
top firms and lawyers across the country in a variety
of practice areas, including Labor & Employment,
on the basis of written submissions, in-depth attor-
ney and client interviews and its own database
resources. The following attorneys from our Carolina
offices have been designated “Leaders in Their
Fields” for 2013:

• Ashley B. Abel, Partner (Greenville)

• Patricia L. Holland, Partner (Raleigh-Durham) 

• Stephanie E. Lewis, Partner (Greenville)

• Richard S. McAtee, Partner (Raleigh-Durham)

• Andreas N. Satterfield, Jr., Partner (Greenville)

We are pleased to announce that U.S. News and
Best Lawyers® have designated Jackson Lewis 
Law Firm of the Year in the Labor & Employment
category. Only one law firm in each legal practice
area receives this recognition. In addition, based 
on a national survey involving nearly five million
detailed evaluations of lawyers by other lawyers, 
105 Jackson Lewis attorneys have been designated
2014 Best Lawyers. The following are from our
Carolina offices:

• Patricia L. Holland, Partner (Raleigh-Durham) 

• Stephanie E. Lewis, Partner (Greenville)

• Richard S. McAtee, Partner (Raleigh-Durham)

• Andreas N. Satterfield, Jr., Partner (Greenville)

• Allison E. Serafin, Partner (Raleigh-Durham)

• Ann H. Smith, Partner (Raleigh-Durham)

• Sandi R. Wilson, Of Counsel (Greenville)
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Jackson Lewis LLP represents management 
exclusively in employment, labor, benefits and 
immigration law and related litigation.

The firm has more than 750 attorneys practicing in 
54 locations nationwide.

Jackson Lewis represents employers before state 
and federal courts and administrative agencies on 
a wide range of issues, including discrimination,
wrongful discharge, wage/hour, affirmative action,
immigration, and pension and benefits matters.
Jackson Lewis negotiates collective bargaining 
agreements, participates in arbitration proceedings
and represents union-free and unionized employers
before NLRB and other federal and state agencies.
The firm counsels employers in matters involving
workplace health and safety, family and medical
leaves and disabilities.
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Finally, Patricia L. Holland is one of nine Jackson
Lewis attorneys who have the added distinction of
being named 2014 Lawyers of the Year by U.S. News
and Best Lawyers®.

Congratulations to all!


